CHAPTER 1 

(This chapter have been updated in January 2004)

1.1 Internal remedies

All internal remedies such as the lodging of an appeal (e.g. if such procedure is provided for in the Main Agreement of the Bargaining Council; if the employee has been informed that he has the right to an appeal; or the parties has agreed that such next step is essential to reach a solution to the dispute) or the formal lodging of a grievance must be exhausted before conciliation by an outside independent mediator or by the relevant Bargaining Council or the CCMA (Commission for Conciliation, Mediation and Arbitration) is sought. 

The failure by an employee to lodge an appeal does not prohibit the next step to be instituted, referred to as conciliation, which involves an attempt to reach an agreement. The failure by the employer, on the other hand, to grant the employee the opportunity to lodge an appeal, where such right has been provided, may be regarded by the Arbitrator/Court as an unfair procedure.

It is noted that Schedule 8 of the Labour Relations Act of 1995, "Code of Good Practice: Dismissal", makes no mention of an appeal procedure.  If the employer had no appeal procedure and the dispute had come to the CCMA it is likely that the dismissal would have complied with all the requirements for both procedural and substantive fairness.
(NATIONAL UNION FOR SECURITY OFFICERS AND GUARDS AND SECURITY SERVICE).
Where a worker lodges a notice of appeal in terms of the company disciplinary code, the failure to hold an appeal will render the procedure defective.

(PRESIDENT BRAND MINE and NATIONAL UNION OF MINEWORKERS (1993) 14 ILJ 508 (ARB)).
[t]he appeal was simply a forum for rubber stamping the decision of the enquiry. It certainly does not qualify as a cure for a defective disciplinary enquiry.'
(CONSTRUCTION & ALLIED WORKERS' UNION & OTHERS v SABRIX (PTY) LTD (1996) 1 LLD 25 (IC)).
1.2 Deadlock: dismissal/Residual Unfair Labour Practice / dispute of mutual interest

At the time the parties have recognised that a dispute can not be resolved internally, the parties have probably reached an impasse. Such event occurs on the employee’s dismissal; the unilateral change to the employee’s conditions of service; or any other unfair Labour practice recognised by our law has allegedly been committed. The employer is committed to implement his decision and that no further consultation on the issue would be allowed, (See also NATIONAL UNION OF MINEWORKERS v BLACK MOUNTAIN MINERAL DEVELOPMENT CO (PTY) LTD (1997) 18 ILJ 439 (SCA), CHEMICAL WORKERS INDUSTRIAL UNION & OTHERS v SOPELOG CC (1994) 15 ILJ 90 (LAC), EAST RAND GOLD & URANIUM CO LTD v NATIONAL UNION OF MINEWORKERS, LABOUR APPEAL COURT (TRANSVAAL DIVISION) (1989) 10 ILJ 683 (LAC),NATIONAL UNION OF METALWORKERS OF SA V MACSTEEL (Pty) Ltd 1992 (3) SA 809 (A)) In any event, impasse ('dooie punt') by its very definition implies the end of negotiation.

A final impasse had not even occurred: the meeting in October gave him another chance to present an alternative and when he resigned it was stated that the new system was open to change. Nothing prevented him from remaining in J employment and pursuing his remedies internally, or even approaching the Industrial Court for relief whilst remaining in employment.
(W L OCHSE WEBB & PRETORIUS (PTY) LTD v VERMEULEN (1997) 18 ILJ 361 (LAC))

Once bona fide impasse reached direct approach to employees permitted - Must be same offer as that offered to and rejected by union. In any event, impasse by its very definition implies the end of negotiation. The final offer has in a sense already been negotiated, and the making of the offer to the union members, as well as the fact that this is directly made, in no way can be considered to be a disparagement of the representative status of the union.

(FOOD & ALLIED WORKERS UNION v KO-OPERATIEF WIJNBOUWERS VERENIGING VAN ZA BEPERKT, WORCESTER  (1994) 15 ILJ 1065)

To put it differently, at the time when the employee is not allowed to influence the employer’s decision in any manner, apart from relying on the dispute resolution procedures created by the law (also revered to as remedies to such employee’s disposal), the negotiations have terminated. 

1.3  Formalities

The referral of a matter to mediation is a simple and relatively unsophisticated action. The Labour Relations Regulations provides various forms that are applicable to the referral of disputes. Included in every paragraph in the form are guidelines on how to complete the form. See Government Notice R1737 in Government Gazette no.17516 of 1 November 1996 
 (Maseko and Entitlement Experts, Jacobs and Otis Elevator Co. Ltd.).

The correct forms, as referred to hereunder, must be duly completed and signed by the referring party. Included therein should also be proof of service on the other party, such as a fax statement or a registered mail slip.

At the conclusion of these proceedings …did not necessarily preclude her from renewing her referral of her alleged dispute to the CCMA with a proper citation of her factual employer… it would be my recommendation that the necessary simultaneous application for condonation of the late filing of that reference should, in all the circumstances of the matter, most certainly be condoned
Bhandi and Kelly Girl Temp Services/ First Direct

The proper service of the form on the other party is effected as determined in General Regulations 2 to the. Labour Relations Regulations

1.4 The referral of a dispute under the auspices of the CCMA (unfair dismissal, or any other dispute as referred to in general regulation 11 (2)).

Disputes shall be referred to the CCMA on one of the following forms:

	Section
	Purpose
	Annexure/Form

	
	
	

	38(3)
	Referring a public service jurisdictional dispute for conciliation
	LRA 3.12



	73(1)
	Referral of dispute for essential services determination
	LRA 4.2

	135
	Referring a dispute to the Commission for conciliation
	LRA 7.11


1
How to contact the Commission

(1) The addresses, telephone and telefax numbers of the offices of the        Commission are listed in Schedule One to these rules.

(2) Documents may only be filed with the Commission at the addresses or telefax numbers listed in Schedule One.

2
When are the offices of the Commission open

(1) The head office and the provincial offices of the Commission will be open every day from Monday to Friday, excluding public holidays, between the hours of 08h30 and 16h30, or as determined by the Commission.

(2) Documents may only be filed with the Commission during the hours referred to in subrule (1).

(3) Notwithstanding subrule (2), documents may be faxed at any time to the Commission.


(RULES FOR THE CONDUCT OF PROCEEDINGS BEFORE THE CCMA as published in GN R961 in GG 23611 of 25 July 2002)

(Note: See clause 4.1 to 4.3 ( PROVINCE IN WHICH DISPUTE IS TO CONCILIATED ) of the CCMA GUIDELINES ON CONCILIATION PROCEEDINGS-GN896 GG18936 on 5 June 1998 repealed. )
1.5 The governing body vested with jurisdiction over an issue

Or law provides for various entities (CCMA, Bargaining Councils, Accredited Agencies) that may be involved in the resolution of disputes through a process that is referred to as conciliation.

The CCMA

The Commission for Conciliation, Mediation and Arbitration, referred to as the CCMA, has been established as an independent, juristic person on 1 January 1996 in terms of section 112 of the LRA.

The Commission must-

(a)
attempt to resolve, through conciliation, any dispute referred to it in terms of 
this Act;

(b) if a dispute that has been referred to it remains unresolved after conciliation, 
arbitrate the dispute if-

(i)
this Act requires arbitration and any party to the dispute has requested that the dispute be resolved through arbitration; or

(ii) all the parties to a dispute in respect of which the Labour Court has jurisdiction consent to arbitration under the auspices of the Commission. 
(See section 115)

 The Commission must appoint a commissioner to attempt to resolve through conciliation-

(a)
any dispute about a matter of mutual interest referred to it in terms of section 134; and

(b)       any other dispute that has been referred to it in terms of this Act.

(See section 133)

The Council

A Bargaining Council may be established in terms of section 27 by mutual consent of the bargaining parties such as Trade Unions on the one side and Employers or Employers Organisations on the other side for the purpose to Collectively reach agreements on Substantive issues or to resolve labour disputes
.

In terms of section 127(1) any council or private agency may apply to the governing body, the CCMA, in the prescribed form for accreditation to perform any of the following functions-


resolving disputes through conciliation; and

arbitrating disputes that remain unresolved after conciliation, if this Act         requires arbitration.

These functions does not include:


disputes about organisational rights (section 16, 21, 22)

disputes about collective agreements where the agreement does not provide for a procedure, the procedure is inoperative or any party frustrates the resolution of the dispute (section 24(2) to (5))

disputes about closed shops and agency shops (section 24(6) and (7) and section 26(11))

disputes about the demarcation of Councils (section 62)

disputes about pickets during strikes and lock-outs (section 69(8) to (10))

disputes about proposals that are the subject of joint decision-making (section 86)

disputes about the disclosure of information to workplace forums (section 89)

Disputes about the interpretation or application of Chapter V on workplace forums (section 94)


(See also other limitation in terms of sections 45, 61(5) to (8), 63)).

In terms of section 30(1)(j) the constitution of a Bargaining Council must at least provides for the procedure to be followed when a dispute arises between a registered trade union that is a party to the Bargaining Council, or its members, or both, on the one hand, and employers who belong to a registered Employers' Organisation that is a party to the Bargaining Council, on the other hand. The act does not provide for the Bargaining Council’s constitution to make provisions for disputes that exist in the particular industry between employees that are not members of trade unions. The Bargaining Council, with such party’s consent would in practice also determine disputes regarding non-trade union members.

In terms of section 30(5) the procedures for the resolution of disputes referred to in subsection (1)(h), (i) and (j) may not entrust dispute resolution functions to the Commission unless the governing body of the Commission has agreed thereto.

Section 30(1)(h)
the determination through arbitration of any dispute arising between the parties to the bargaining council about the interpretation or application of the bargaining council's constitution;



(i)
the procedure to be followed if a dispute arises between the parties to the bargaining council;



(j)
the procedure to be followed if a dispute arises between a registered trade union that is a party to the bargaining council, or its members, or both, on the one hand, and employers who belong to a registered employers' organisation that is a party to the bargaining council, on the other hand;

Checklist for jurisdiction of Bargaining Council:

· Was a Bargaining Council established (Substantive jurisdiction)

· What is included in the Bargaining Council’s Constitution? (Sec 30(1))

· Is the employee a member of a Trade Union? 

· Is the dispute part of the jurisdiction allowed for in the act? (Sec 127(2))

· The Bargaining Council’s territorial jurisdiction.

· Mutual interest disputes excluded (Sec 133)

Our law has also established other entities such as Statutory Councils and Accredited agencies that is recognised for the purpose of resolving disputes.

Private Arbitration

In terms of the Common Law the opposing parties may also conclude an agreement  to have disputes resolved through Private Arbitration by a person or body mutually agreed upon.

Apart from disputes arising in essential services, the Act provides for the resolution of disputes of interest through collective bargaining, mediation, voluntary arbitration or, ultimately, industrial action. ( SACCAWU and Garden Route Chalets Pty (Ltd)).

(See Rycroft & Jordaan on 130-1)
This agreement usually sets the terms and references for the arbitrator to finally determine the dispute. It replaces all other procedures if agreed to by the parties.

1.6 Jurisdiction
The first important issue a party is faced with could be to determine whether jurisdiction is vested within a particular Bargaining Council or weather the matter should be dealt by the office of the CCMA within that region.
The correct body in this regard should be approached. All the respective Bargaining Councils have been listed. This information is available at institutions, which deal with labour law matters or the Department of Labour. It shall serve as a guide for selecting the correct body. 

It may also be useful to examine the relevant Main Agreement for the Industry as promulgated in the Government Gazette from time to time. It may even be necessary to enquire at the relevant Bargaining Council. The employer should be enlisted as a member of such a Bargaining Council. This information should be obtained from a reliable source, such as a senior office bearer at the Bargaining Council.

A number of pitfalls might exist in this regard. For example, a Bargaining Council may have jurisdiction over certain operations of an employer, whilst others of the same employer are excluded. 

Once it has been established that a Bargaining Council has jurisdiction over a matter, it should be referred to that particular Bargaining Council. The form provided by the CCMA for referring matters must be used.

The CCMA is divided into various regions, which deal only with issues, which fall within its particular scope
(see section 114(1)).

(Clause 5, Jurisdictional Disputes, CCMA GUIDELINES ON CONCILIATION PROCEEDINGS-GN896 GG18936 on 5 June 1998 repealed.)

It is therefore imperative to enquire which regional office of the CCMA should be approached to deal with a matter.

ADDRESSES OF THE COMMISSION

The addresses of the head office of the Commission are as follows:


CCMA HEAD OFFICE


The National Registrar


Physical address:
CCMA House

20 Anderson Street

Johannesburg

2001


Postal address:
Private Bag X94

Marshalltown

2107


Telephone:
(011) 377-6650


Fax:
(011) 834-7351

The addresses of the provincial offices of the CCMA are as follows:


CCMA EASTERN CAPE


The Registrar


Physical address:
102 Govan Mbeki Avenue

Port Elizabeth

6001


Postal address:
Private Bag X22500

Port Elizabeth

6000


Telephone:
(041) 586-4466


Fax:
(041) 586-4585/6

CCMA FREE STATE


The Registrar


Physical address:
CCMA House

Cnr. Elizabeth & West Kruger Streets

Bloemfontein

9301


Postal address:
Private Bag X20705

Bloemfontein

9300


Telephone:
(051) 505-4400


Fax:
(051) 448-4468/9


CCMA GAUTENG


The Registrar


Physical address:
CCMA House

20 Anderson Street

Johannesburg


Postal address:
Private Bag X96

Marshalltown

2107


Telephone:
(011) 377-6600


Fax:
(011) 377-6658; 377-6680; 377-6804; 377-6618; 377-6678 or 834-7331


CCMA KWAZULU NATAL



The Registrar


Physical address:
Garlicks Chambers

61 Field Street

Durban

4001


Postal address:
Private Bag X54363

Durban

4000


Telephone:
(031) 306-5454


Fax:
(031) 306-5401/4


CCMA LIMPOPO



The Registrar


Physical address:
104 Hans Van Rensburg Street

Polokwane

0699


Postal address:
Private Bag X9512

Polokwane

0700


Telephone:
(015) 297-5010


Fax:
(015) 297-1649


CCMA MPUMALANGA


The Registrar


Physical address:
Foschini Centre

Eddie Street

Witbank

1035


Postal address:
Private Bag X7290

Witbank

1035


Telephone:
(013) 656-2800


Fax:
(013) 656-2885/6


CCMA NORTH WEST


The Registrar


Physical address:
47-51 Siddle Street

Klerksdorp

2570


Postal address:
Private Bag X5004

Klerksdorp

2571


Telephone:
(018) 464-0700


Fax:
(018) 462-4126

CCMA NORTHERN CAPE



The Registrar


Physical address:
1 A Bean Street

Kimberley

8301


Postal address:
Private Bag X6100

Kimberley

8300


Telephone:
(053) 831-6780


Fax:
(053) 831-59471/8


CCMA WESTERN CAPE



The Registrar


Physical address:
78 Darling Street

Cape Town

8001


Postal address:
Private Bag X9167

Cape Town

8000


Telephone:
(021) 469-0111


Fax:
(021) 4657193/7


1.7  Time limits

Parties were burdened with a number of time restraints in terms of the previous act. This has now greatly been reduced in the new Act. Very few deadlines have been created in the act.

In terms of section 190, the date of dismissal is either the earlier of the date on which the contract of employment terminated or the date on which the employee left the service of the employer.

These provisions are of importance, as they set the date from which the 30-day deadline will be calculated. The term “days” refers to all calendar days exclusive of the first day but inclusive of the last day.

This definition of  “date of dismissal” may create confusion, specially the second part thereof. It is important to note that the employee may have left the service of the employer during his notice period, but that the contract only expired at the last date of notice. There may be a significant difference between these two dates and may lead to the employee running out of time to refer the matter within the time limit.

In terms of section 191 (2A) , subject to subsections (1) and (2), an employee whose contract of employment is terminated by notice, may refer the dispute to the council or the Commission once the employee has received that notice. (Sub-s. (2A) inserted by s. 46 (d) of Act 12 of 2002.)

· In terms of section 191(2), the Council or the Commission may permit the employee to refer the dispute after the 30-day time limit has expired only if the employee has shown good cause at any time. 

· In terms of section 158(1)(f) the Labour Court may, subject to the provisions of this Act, condone the late filing of any document with, or the late referral of any dispute to the Court. The provisions for which condonation is applied for at the Labour Court is different from those provided for arbitration by the CCMA. 

In terms of Labour Court rule 12 [RULES FOR THE CONDUCT OF PROCEEDINGS IN THE LABOUR COURT- Published in GN R1665 of 14 October 1996, as amended by GN R 961 of 11 July 1997] 

(1) The court may extent or abridge any period prescribed by these rules on application, and on good cause shown, unless the court is precluded from doing so by an Act.

(2) If a party fails to comply with any notice or direction given in terms of these rules, any interested party may apply on notice for an order that the notice or direction be complied with within a period that may be specified, and that failing compliance with the order, the party in default will not be entitled to any relief in the proceedings.
(3) The court may, on good cause shown, condone non-compliance with any period prescribed by these rules.
A number of time restrictions are included in the Rules of the Labour Court, for example: 

	Court Rule
	Action to be taken
	Time period allowed

	6(3)( c)
	Respondent’s response to the Applicant’s statement of claim
	10 days

	6(4)(a)
	Pre-trial conference
	10 days

	6(4)(d)
	Minute of Pre-trial conference
	5 days

	6(10)(a)
	Expert witnesses
	15 days prior to hearing

	9(2)
	Notice of appeal
	10 days

	9(5)
	Included in notice of appeal is notice calling responsible person whose decision is under Appeal to provide:

-written record of the proceedings

-reason for decision 
	within 15 days

	9(6)
	Applicant deliver concise written representations in respect of appeal 
	10 days or receipt of written record

	
	
	

	"day" means any day other than a Saturday, Sunday or public holiday, and when any particular number of days is prescribed for the doing of any act, the number of days must be calculated by excluding the first day and including the last day;


A number of time restrictions are included in the rules for the conduct of proceedings before the CCMA as published in GN R961 in GG 23611 of 25 July 2002, for example:

	CCMA Rule
	Action to be taken
	Time period allowed

	8
	Document served by registered posed presumed to have been received
	7 days

	10(3), 17(2)
	Period required for CCMA notice of Conciliation, Con-arb
	14 days

	17(3)
	Period required for party to object to Con-arb
	7 days

	21
	Period required for CCMA notice of Arbitration
	21 days

	23(2)(b)
	Parties agreement to postpone Arbitration
	7 days prior to Arbitration

	31(5)(a)
	Respondent’s Answering Affidavit to the Applicant’s Application of Motion
	14 days

	31(6)(a)
	Applicant’s  Replying Affidavit to the Respondent’s Answering Affidavit
	7 days

	20
	Pre-Arbitration conference
	Time directed by Commissioner

	32(1)
	Application for Rescission award
	14 days

	33(1)(a)
	Application to refer dispute to Labour Court, after issuing of Conciliation certificate 
	90 days by Applicant

14 days by Respondent

Thereafter if party objects to request, 7 days

	34(4)
	CCMA notice of Pre-dismissal arbitration
	21 days

	34(5)
	CCMA’s notice of  Pre-dismissal arbitration
	14 days or parties otherwise agreed

	37(3)
	 Application for subpoena
	14 days prior to Arbitration

	37(5)
	Service of subpoena on witness
	7 days prior to Arbitration

	
	
	

	3
How to calculate time periods in these rules


(1) For the purpose of calculating any period of time in terms of these rules-


(a)
day means a calendar day; and


(b)
the first day is excluded and the last day is included, subject to subrule (2).


(2) The last day of any period must be excluded if it falls on a Saturday, Sunday, public holiday or on a day during the period between 16 December to 7 January.

(RULES FOR THE CONDUCT OF PROCEEDINGS BEFORE THE CCMA as published in GN R961 in GG 23611 of 25 July 2002)


1.8  Condonation application 

The act is geared for the speedy resolution of disputes. That is why there are time limits: Thirty days to conciliate a dispute, failing which, 90 days to refer it to arbitration. Once arbitrated 14 days to get an award. Section 138 (1) provides, inter alia, that the commissioner must determine the dispute fairly and quickly.

If an employee has failed to refer the matter to the CCMA or the relevant Bargaining Council within the thirty day period referred to in section 191(2) of the act, the application is void without a condonation application had been lodged in support of the referral.

In terms of sectio 191(2) If the employee shows good cause at any time, the council or the Commission may permit the employee to refer the dispute after the relevant time limit in subsection (1) has expired.

Clause 9 of the RULES FOR THE CONDUCT OF PROCEEDINGS BEFORE THE CCMA deals with the principles that the Commission and its staff should consider in the exercise of their discretion.

9
How to seek condonation for documents delivered late


(1) This rule applies to any referral document or application delivered outside of the applicable time period prescribed in the Act or these rules.


(2) A party must apply for condonation, in terms of rule 31, when delivering the document to the Commission.


(3) An application for condonation must set out the grounds for seeking condonation and must include details of the following:


(a)
the degree of lateness;


(b)
the reasons for the lateness;


(c)
the referring parties prospects of succeeding with the referral and obtaining the relief sought against the other party;


(d)
any prejudice to the other party; and


(e)
any other relevant factors.


(4) The Commission may assist a referring party to comply with this rule.

(RULES FOR THE CONDUCT OF PROCEEDINGS BEFORE THE CCMA as published in GN R961 in GG 23611 of 25 July 2002)

(Section 3 of the CCMA GUIDELINES ON CONCILIATION PROCEEDINGS -GN896 GG18936 on 5 June 1998 repealed.)

The act does not make any provision for the contents or requirements of a condonation application. The Commissioner has a discretion weather to grant  condonation, or not. It is advisable to submit full reasons in a condonation application, which may include the following:

· Degree of lateness:

The most important condition for a condonation application is that a reasonable time has lapsed since the 30-day period has expired. The precise period that has lapsed until the referral of the matter should be included in the submission as well as the relatively short period of delay for the application.

Full reasons should be disclosed on the failure by the employee for not meeting the deadline
( HESOM v NATIONAL SORGHUM BREWERIES LTD (1996) 1 LLD 27 (IC)). 

· The reason for the delay:

The reason should cover the whole duration for that period
(SOUTH AFRICAN COMMERCIAL CATERING & ALLIED WORKERS UNION & ANOTHER v HOTELS, INNS & RESORTS SA (PTY) LTD t/a SANDTON SUN (1994) 3 LCD 250 (IC)). The commissioner will have to be convinced that the reasons given are sufficient, that factors outside the employee’s control have been the cause for the delay. Factors such as his unconsciousness or amnesia at the time may be regarded as sufficient reason. The court has also accepted negligence on behalf of the employee’s representative to be sufficient reason for the delay
(NATIONAL UNION OF METAL WORKERS OF SA & ANOTHER v MANGANESE METAL CO (PTY) LTD (1995) 4 LCD 108 (IC)). The employee’s failure to comply due to his own negligence, such as that he was unaware of such requirement, is not a sufficient reason.

· Prejudice to the employee:

The employee must proof that he shall be prejudiced if his request is denied, due to the loss he has suffered.

· Prejudice to the employer:

The employee must state that the prejudice that the employer may suffer is minimal compared to that of the employee.

· The prospects of success:

A summary of all the issues the employee will rely on to proof his case and to support his action and that these support his contention that he has a valid claim
 (NATIONAL UNION OF METALWORKERS OF SA on behalf of MABUNDA v MANGANESE METAL CO (PTY) LTD (1995) 16 ILJ 219 (IC) at 219 F).

· Attempts to settle:

That the employee has endeavoured to settle the matter but that it has proven to be fruitless. 

The condonation application is normally done by a notice of application for condonation in which the governing body is requested to make an order condoning the late referral of the matter to the body.

The granting of condonation allows for the employee to proceed with the process as normal.

A decision to grant or refuse condonation involves policy considerations. The claim of a dismissed employee to justice must be balanced against the employer's entitlement to finality. Given that condonation, in terms of s 191(2) of the Act is the gateway to conciliation as well as arbitration or adjudication, a further policy consideration arises. This concerns the premium placed, by the Act, on the effective resolution of disputes. Effective dispute resolution is one of the primary objects of the Act. It entails not only that disputes should be ventilated, but that they should be dealt with as soon as possible. Refusing condonation will have the effect that parties are denied the opportunity to attempt to resolve their dispute with the assistance of an independent third party under the auspices of the CCMA. (See SACCAWU & others v Cater Plus (Pty) Ltd unreported decision of the Labour Appeal Court case no NH 11/2/12617.) In the context of s 191(2) an emphasis on fairness when considering whether 'good cause' has been shown, is appropriate and in keeping with the objects of the Act.

(See MOOLMAN BROTHERS v GAYLARD NO & OTHERS (1998) 19 ILJ 150 (LC) at 157A-D)

Further, s 191(2) enjoins an employee to show good cause before a commissioner may permit her to refer the dispute after the 30-day time limit has expired. The section makes it clear that condonation is not there merely for the asking. The employee must tender an adequate explanation for the delay. This explanation must be considered by the commissioner. Due regard must also be had to the other generally accepted requirements for the grant of condonation as contemplated in the words 'good cause'

None of the above appears to have been done in this case. This being so, the third respondent had no jurisdiction to conciliate the matter. It follows that the arbitrator also had no jurisdiction to deal with the matter.

It was argued on behalf of the employee that because the parties had agreed that the only issue before the arbitrator was one of procedural fairness the issue of jurisdiction could not now be raised. In this regard the law is clear. Just as the arbitrator could not vest himself with jurisdiction where none existed, nor could the parties do so. In any event the arbitrator was under a duty to enquire into and to establish that he indeed did have jurisdiction.

(See SHOPRITE CHECKERS (PTY) LTD v COMMISSION FOR CONCILIATION, MEDIATION & ARBITRATION & OTHERS (1998) 19 ILJ 892 (LC) at 896I-897C)

In terms of section 191(4) the council or the Commission must attempt to resolve the dispute through conciliation.

In terms of section 191(5A), the council or Commission must commence the arbitration immediately after certifying that the dispute remains unresolved if the dispute concerns-

(a)
the dismissal of an employee for any reason relating to probation;

(b) any unfair labour practice relating to probation; 

(c) any other dispute contemplated in subsection (5) (a) in respect of which no party has objected to the matter being dealt with in terms of this subsection.

 In terms of section 191 a Council or the Commission must Arbitrate the dispute at the request of the employee (that is disputes regarding dismissal for reason of the employee’s conduct or capacity), if 30 days has expired since the Council or Commission received the referral and the dispute remains unresolved.

The commissioner has no discretion in this time period and only the parties can agree to extend the 30 day period.  If one party does not agree, the commissioner will not be in a position to attempt to conciliate the dispute, thus frustrating the provision of the act.

( Chauke, Mr A and Price Buster, Brick Company).

1.9 Referral of a dispute for Concilliation

The referral of a dispute to conciliation is done by forwarding a form LRA 7.11 to the employer party by fax, registered mail or by service on the employer and by sending the same to the governing body, vested with jurisdiction over the matter and to annex thereto proof of service to the employer party.

The form LRA 7.11 contains a list of disputes that may form part of the matter.

CONCILIATION REFERRALS

SECTION LIST

NATURE OF DISPUTE

LRA Section






Dispute

9(1)



Freedom of association and general protections

16(6)



Disclosure of information

21(4)



Collective agreement on organisational rights

21(11)



Withdrawal of organisational rights

22(1)



Interpretation or application of organisational rights

24(2)



Interpretation or application of collective agreement

24(6)



Interpretation or applicaiton of agency or closed shop 



agreement
26(11)



Non-admission as party to closed-shop

45(1)



Interpretation of application of ministerial determination

61(10)



Interpretation or application of lapsed collective 




agreement

63(1)



Interpretation or application of collective bargaining 




provisions

64(1) & 134


Any matter of mutual interest

64(2) & 134


Refusal to bargain

64(4)



Unilateral change to terms and conditions of employment

69(8)



Picketing

74(1)



Disputes in essential services

86(4)(b)


Joint decision-making (workplace forum)

89(3)



Disclosure of information (workplace forum)

94(1)



Interpretation or application of workplace forum 




provisions

191(1)



Unfair dismissal

196(6)



Severance pay

Sch 7, item 3(1)

Unfair labour practices

	3
How to calculate time periods in these rules


(1) For the purpose of calculating any period of time in terms of these rules-


(a)
day means a calendar day; and


(b)
the first day is excluded and the last day is included, subject to subrule (2).


(2) The last day of any period must be excluded if it falls on a Saturday, Sunday, public holiday or on a day during the period between 16 December to 7 January.

(RULES FOR THE CONDUCT OF PROCEEDINGS BEFORE THE CCMA as published in GN R961 in GG 23611 of 25 July 2002)
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Who must sign documents


(1) A document that a party must sign in terms of the Act or these rules may be signed by the party or by a person entitled in terms of the Act or these rules to represent that party in the proceedings.


(2) If proceedings are jointly instituted or opposed by more than one employee, documents may be signed by an employee who is mandated by the other employees to sign documents. A list in writing, of the employees who have mandated the employee to sign on their behalf must be attached to the referral document.

(RULES FOR THE CONDUCT OF PROCEEDINGS BEFORE THE CCMA as published in GN R961 in GG 23611 of 25 July 2002)
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How to serve documents on other parties


(1) A party must serve a document on the other parties-


(a)
by handing a copy of the document to-



(i)
the person concerned;



(ii)
a representative authorised in writing to accept service on behalf of the person;



(iii)
a person who appears to be at least 16 years old and in charge of the person's place of residence, business or place of employment premises at the time;



(iv)
a person identified in subrule (2);


(b)
by leaving a copy of the document at-



(i)
an address chosen by the person to receive service;



(ii)
any premises in accordance with subrule (3);


(c)
by faxing or telexing a copy of the document to the person's fax or telex number respectively, or a number chosen by that person to receive service;


(d)
by sending a copy of the document by registered post or telegram to the last-known address of the party or an address chosen by the party to receive service.


(2) A document may also be served-


(a)
on a company or other body corporate by handing a copy of the document to a responsible employee of the company or body at its registered office, its principal place of business within the Republic or its main place of business within the magisterial district in which the dispute first arose;


(b)
on an employer by handing a copy of the document to a responsible employee of the employer at the workplace where the employees involved in the dispute ordinarily work or worked;


(c)
on a trade union or employers' organisation by handing a copy of the document to a responsible employee or official at the main office of the union or employers' organisation or its office in the magisterial district in which the dispute arose;


(d)
on a partnership, firm or association by handing a copy of the document to a responsible employee or official at the place of business of the partnership, firm or association or, if it has no place of business, by serving a copy of the document on a partner, the owner of the firm or the chairman or secretary of the managing or other controlling body of the association, as the case may be;


(e)
on a municipality, by serving a copy of the document on the municipal manager or any person acting on behalf of that person;


(f)
on a statutory body, by handing a copy to the secretary or similar officer or member of the board or committee of that body, or any person acting on behalf of that body;


(g)
on the State or a province, a state department or a provincial department, a minister, premier or a member of the executive committee of a province by handing a copy to a responsible employee at the head office of the party or to a responsible employee at any office of the State Attorney.


(3) If no person identified in subrule (2) is willing to accept service, service may be effected by affixing a copy of the document to-


(a)
the main door of the premises concerned; or


(b)
if this is not accessible, a post-box or other place to which the public has access.


(4) The Commission or a commissioner may order service in a manner other than prescribed in this rule.

6
How to prove that a document was served in terms of the rules


(1) A party must prove to the Commission or a commissioner that a document was served in terms of these rules, by providing the Commission or a commissioner:


(a)
with a copy of proof of mailing the document by registered post to the other party;


(b)
with a copy of the telegram or telex communicating the document to the other party;


(c)
with a copy of the telefax transmission report indicating the successful transmission to the other party of the whole document; or


(d)
if a document was served by hand-



(i)
with a copy of a receipt signed by, or on behalf of, the other party clearly indicating the name and designation of the recipient and the place, time and date of service; or



(ii)
with a statement confirming service signed by the person who delivered a copy of the document to the other party or left it at any premises.


(2) If proof of service in accordance with subrule (1) is provided, it is presumed, until the contrary is proved, that the party on whom it was served has knowledge of the contents of the document.


(3) The Commission may accept proof of service in a manner other than prescribed in this rule, as sufficient.

7
How to file documents with the Commission


(1) A party must file documents with the Commission:


(a)
by handing the document to the office of the provincial registrar at the address listed in Schedule One;


(b)
by sending a copy of the document by registered post to the office of the provincial registrar at the address listed in Schedule One; or


(c)
by faxing the document to the office of the provincial registrar at a number listed in Schedule One.


(2) A document is filed with the Commission when-


(a)
the document is handed to the office of the provincial registrar,


(b)
a document sent by registered post is received by the office of the provincial registrar; or


(c)
the transmission of a fax is completed.


(3) A party must only file the original of a document filed by fax, if requested to do so by the Commission or a commissioner. A party must comply with a request to file an original document within seven days of the request.

8
Documents and notices sent by registered post


Any document or notice sent by registered post by a party or the Commission is presumed, until the contrary is proved, to have been received by the person to whom it was sent seven days after it was posted.

(RULES FOR THE CONDUCT OF PROCEEDINGS BEFORE THE CCMA as published in GN R961 in GG 23611 of 25 July 2002)
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How to refer a dispute to the Commission for conciliation


(1) A party must refer a dispute to the Commission for conciliation by delivering a completed LRA Form 7.11 ('the referral document').


(2) The referring party must-


(a)
sign the referral document in accordance with rule 4;


(b)
attach to the referral document written proof, in accordance with rule 6, that the referral document was served on the other parties to the dispute;


(c)
if the referral document is filed out of time, attach an application for condonation in accordance with rule 9.


(3) The Commission must refuse to accept a referral document until subrule (2) has been complied with.

11 What notice must the Commission give of a conciliation.


The Commission must give the parties at least 14 days notice in writing of a conciliation hearing, unless the parties agree to a shorter period of notice.

12
Commission may seek to resolve dispute before conciliation


The Commission or a commissioner may contact the parties by telephone or other means, prior to the commencement of the conciliation, in order to seek to resolve the dispute.

13
What happens if a party fails to attend or is not represented at conciliation


(1) The parties to a dispute must attend a conciliation in person, irrespective of whether they are represented. 1


(2) If a party is represented at the conciliation but fails to attend in person, the commissioner may-


(a)
continue with the proceedings;


(b)
adjourn the proceedings; or


(c)
dismiss the matter by issuing a written ruling.


(3) In exercising a discretion in terms of subrule (2), a commissioner should take into account, amongst other things-


(a)
whether the party has previously failed to attend a conciliation in respect of that dispute;


(b)
any reason given for that party's failure to attend;


(c)
whether conciliation can take place effectively in the absence of that party;


(d)
the likely prejudice to the other party of the commissioner's ruling;


(e)
any other relevant factors.


(4) If a party to a dispute fails to attend in person or to be represented at a conciliation, the commissioner may deal with it in terms of rule 30.

14
How to determine whether a commissioner may conciliate a dispute


If it appears during conciliation proceedings that a jurisdictional issue has not been determined, the commissioner must require the referring party to prove that the Commission has the jurisdiction to conciliate the dispute through conciliation.

15 Issuing of a certificate in terms of section 135 (5)


A certificate issued in terms of section 135 (5) that the dispute has or has not been resolved, must identify the nature of the dispute as described in the referral document or as identified by the commissioner during the conciliation process.

16
Conciliation proceedings may not be disclosed


(1) Conciliation proceedings are private and confidential and are conducted on a without prejudice basis. No person may refer to anything said at conciliation proceedings during any subsequent proceedings, unless the parties agree in writing.


(2) No person, including a commissioner, may be called as a witness during any subsequent proceedings in the Commission or in any court to give evidence about what transpired during conciliation.

(RULES FOR THE CONDUCT OF PROCEEDINGS BEFORE THE CCMA as published in GN R961 in GG 23611 of 25 July 2002)
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How to determine whether a commissioner may conciliate a dispute


If it appears during conciliation proceedings that a jurisdictional issue has not been determined, the commissioner must require the referring party to prove that the Commission has the jurisdiction to conciliate the dispute through conciliation.

(RULES FOR THE CONDUCT OF PROCEEDINGS BEFORE THE CCMA as published in GN R961 in GG 23611 of 25 July 2002)


1.9 Legal Representation 

The Commissioner designated for the conciliation usually raises an objection to the presence of a representative, other than those entities allowed by the act at the conciliation meeting.

A party who wishes to involve his attorney in presenting his case at the CCMA may find it difficult to persuade the Commissioner why he should be allowed to do so as this does not meet the requirements as stipulated in section 135(4) (also in Arbitrations regarding conduct or capacity dismissals in terms of section 140(1) of the act.)

A legal practitioner, this includes an attorney or an advocate that has been briefed by an attorney, or a labour consultant is not allowed to represent any party in arbitrations regarding conduct or capacity dismissals in terms of the Act
(Du Plessis J.J. and Ventures for Africa)
. It may be allowed only by consent of the other party to the dispute or when both parties have called for legal representation.

This provision may be regarded to be unconstitutional and may infringe on a person’s right of expression or a person’s freedom of speech.

Practice has shown that some commissioners, in performing their duties, may consider the presence of a lawyer as posing a threat to the process reaching an early conclusion. Perhaps, certain commissioners may feel threatened by a lawyer’s expertise. The proceedings should not be unnecessarily complicated. It can not be emphasised more that the complexities that exist in labour law are often underestimated.

	


In the conciliation proceedings a party to the dispute may appear in person or be represented only by-



(a) a director or employee of that party; or

(b) any member, office bearer or official of that party's registered trade union or registered employers' organisation.

(See section 135(4)).

In any arbitration proceedings, a party to the dispute may appear in person or be represented only by-



(a) a legal practitioner



(b) a director or employee of the party; or

(c) any member, office-bearer or official of that party's registered trade union or registered employers' organisation.

 (See section 138(4)).

If the dispute at the arbitration is about the fairness of a dismissal and a party has alleged that the reason for the dismissal relates to the employee's conduct or capacity, the parties, despite section 138 (4), are not entitled to be represented by a legal practitioner in the arbitration proceedings unless-



(a)
the commissioner and all the other parties consent; or

(b)
the commissioner concludes that it is unreasonable to expect a 
party to deal with the dispute without legal representation, after 
considering-




(i)
the nature of the questions of law raised by the dispute;




(ii)
the complexity of the dispute;




(iii)
the public interest; and

(iii) the comparative ability of the opposing parties or their representatives to deal with the arbitration of the dispute. (See section 140(1))

	25
Objections to a representative appearing before the Commission.


(1) If a party to the dispute objects to the representation of another party to the dispute or the commissioner suspects that the representative of a party does not qualify in terms of the Act, the commissioner must determine this issue. 5


(2) The commissioner may call upon the representative to establish why the representative should be permitted to appear in terms of the Act.


(3) A representative must tender any documents requested by the commissioner, in terms of subrule (2), including constitutions, payslips, contracts of employment, documents and forms, recognition agreements and proof of membership 

of a trade union or employers' organisation.

(RULES FOR THE CONDUCT OF PROCEEDINGS BEFORE THE CCMA as published in GN R961 in GG 23611 of 25 July 2002)


In terms of the amendments of Schedule 7 of the Act during August 2003, the following transitional arrangement had been made pertaining legal representation.

	Part H

Transitional Provisions arising out of the Application of the Labour Relations Amendment Act, 2002

[Part H added by s. 55 (b) of Act 12 of 2002.]

26
Definitions


In this part-



(a)
'Act' means the Labour Relations Act, 1995 (Act 66 of 1995);   and 



(b)
'Amendment Act' means the Labour Relations Amendment Act, 2002. 

27
Representation in conciliation and arbitration 


(1) Until such time as rules made by the Commission in terms of section 115 (2A) (m) of the Act come into force-



(a)
sections 135 (4), 138 (4) and 140 (1) of the Act remain in force as if they had not been repealed, and any reference in this item to those sections is a reference to those sections prior to amendment by this Amendment Act; 



(b)
a bargaining council may be represented in arbitration proceedings in terms of section 33A of the Act by a person specified in section 138 (4) of the Act or by a designated agent or an official of the council; 



(c)
the right of any party to be represented in proceedings in terms of section 191 of the Act must be determined by-




(i)
section 138 (4) read with section 140 (1) of the Act for disputes about a dismissal; and 




(ii)
section 138 (4) of the Act for disputes about an unfair labour practice.


(2) Despite subitem 1 (a), section 138 (4) of the Act does not apply to an arbitration conducted in terms of section 188A of the Act.


During the promulgation of the CCMA rules on 10 October 2003, that deal with representation, the following difficulties had been experienced and need to be clarified by the CCMA. This had been corrected on 5 December 2003.


	ANNEXURE A

 RULE 25

(as it appears in Gazette 25515 of 10 October 2003)

25.
Objections to a representative appearing before the Commission.

(1)
If a party to the dispute objects to the representation of another party to the dispute or the commissioner suspects that the representative of a party does not qualify in terms of the Act, the commissioner must determine this issue.

(a)
Section 135(4) provides that “In the conciliation proceedings a party to the dispute may appear in person or be represented only by –

(aa)
A director or employee of that party; or

(ba)
Any member, office bearer or official of that party’s registered trade union or registered employers’ organization.”

(a)
Section 138(4) provides that “In any arbitration proceedings, a party to the dispute may appear in person or be represented only by:

(aa)
A legal practitioner,

(ba)
A director or employee of the party; or

(ca)
Any member, office-bearer or official of that party’s registered trade union or a registered employers’ organization.”

(c)
Section 140(1) provides that “If the dispute being arbitrated is about the fairness of a dismissal and a party has alleged that the reason for the dismissal relates to the employee’s conduct or capacity, the parties, despite section 138(4), are not entitled to be represented by a legal practitioner in the proceedings unless - 

(aa)
The commissioner and all the other parties consent;

(ba)
The commissioner concludes that it is unreasonable to expect a party to deal with the dispute without legal representation, after considering - 

(i)
The nature of the questions of law raised by the dispute;

(ii)
The complexity of the dispute;

(iii)
The public interest; and 

(iv)
The comparative ability of the opposing parties or their representatives to deal with the dispute.

(1)
The commissioner may call upon the representative to establish why the representative should be permitted to appear in terms of the Act.

(3)
A representative must tender any documents requested by the commissioner in terms of subrule (2), including constitutions, pay slips, contracts of employment, documents and forms, recognition agreements and proof of membership of a trade union or employers’ organization.




In any proceedings before the Labour Court, a party to the proceedings may appear in person or be represented only by a legal practitioner, a co-employee or by a member, an office-bearer or official of that party's trade union or employers' organisation and, if the party is a juristic person, by a director or an employee. (See sect 161)

It follows that my view is that in proceedings in this court advocates have to be briefed by practising attorneys to enjoy the right of audience in this court. Similarly, attorneys have to be practising attorneys under the jurisdiction of the law society in question.

(NATIONAL UNION OF METALWORKERS OF SA & OTHERS V COMARK HOLDINGS (PTY) LTD (1997) 18 ILJ 516 (LC) at 518B)
The Labour Court has ruled that legal representation by a labour consultant at the Labour Court or CCMA is not permitted in terms of the LRA.


Mr. X has not shown that he is acting as a fellow-member of a trade union or as an organizer of a trade union, assuming that an organizer need not be remunerated in order to be an official. All the evidence before me points to the fact that Mr X was acting as an employee or agent of a legal person who is not entitled to appear in this court. The mere fact that Mr X and Y may be members of a trade union is not decisive of the matter for it is clear that X is not acting in his capacity as a fellow-union member but as a paid employee or agent of Z (Pty) Ltd. 


(See VAN WYK v DANDO & VAN WYK PRINT (PTY) LTD; TAYLOR v DANDO & VAN WYK PRINT (PTY) LTD (1997) 18 ILJ 1059 (LC) at 1063J)

In terms of Labour Court rule 21(1) a representative who acts on behalf of any party in any Labour Court proceedings, must notify the registrar and all other parties, advising them of the following particulars:



(a)
The representative's name;



(b)
the postal address and place of employment or business; and



(c)
if a fax number and telephone number are available, those numbers.

(2) Any party who terminates a representative's authority to act and then acts in person or appoints another representative, must give notice to the registrar and all other parties concerned of that termination, and of the appointment of any other representative, and include the representative's particulars, as referred to in sub-rule (1).

(3) On receipt of a notice in terms of sub-rule (1) or (2), the address of the representative or the party, as the case may be, will become the address for notices to and for service on that party of all documents in the proceedings, but any notice duly sent or any service duly effected elsewhere before receipt of that notice will, notwithstanding that change, for all purposes be valid, unless the court orders otherwise.

(4) (a) A representative in any proceedings who ceases to act for a party must deliver a notice to that effect to that party and all other parties concerned.

(c) A notice delivered in terms of paragraph (a) must state the names and addresses of the parties that are notified.

(d) After receipt of a notice referred to in paragraph (a) , the address of the party formerly represented becomes the address for notices to and for service on that party of all documents in the proceedings, unless a new address is furnished for that purpose.

(See Labour Court Rule 21).

 (Paragraph 7, REPRESENTATION AT CONCILIATION PROCEEDINGS, of the CCMA GUIDELINES ON CONCILIATION PROCEEDINGS repealed)

1.10 Preparing for conciliation

Proper preparation may entail that all relevant particulars on the matter are gathered. All recordings, minutes, letters and reports on the issue should be carefully analysed.

All relevant documentation regarding the dispute, such as the letter of dismissal, transcriptions of disciplinary enquiries, previous letters of warning, ext. should be available at the meeting. Parties should not discover these documents at the conciliation meeting, but it may serve to speed up the process. No privileged documents or document that may incriminate a person in any manner, should at this stage be made available to the other party.

The commissioner has extensive powers, as referred to hereunder, to obtain all relevant information. It may be necessary to undergo a fact finding exercise, which may involve the subpoena of witnesses, if such means are the only reliable method to secure their presence at the meeting.

1.11 Failure to attend the Conciliation meeting

13
What happens if a party fails to attend or is not represented at conciliation


(1) The parties to a dispute must attend a conciliation in person, irrespective of whether they are represented. 1


(2) If a party is represented at the conciliation but fails to attend in person, the commissioner may-


(a)
continue with the proceedings;


(b)
adjourn the proceedings; or


(c)
dismiss the matter by issuing a written ruling.


(3) In exercising a discretion in terms of subrule (2), a commissioner should take into account, amongst other things-


(a)
whether the party has previously failed to attend a conciliation in respect of that dispute;


(b)
any reason given for that party's failure to attend;


(c)
whether conciliation can take place effectively in the absence of that party;


(d)
the likely prejudice to the other party of the commissioner's ruling;


(e)
any other relevant factors.


(4) If a party to a dispute fails to attend in person or to be represented at a conciliation, the commissioner may deal with it in terms of rule 30.

(RULES FOR THE CONDUCT OF PROCEEDINGS BEFORE THE CCMA as published in GN R961 in GG 23611 of 25 July 2002)
(Paragraph 6, FAILURE TO ATTEND CONCILIATION PROCEEDINGS, of the CCMA GUIDELINES ON CONCILIATION PROCEEDINGS, repealed)

1.12 Postponements at the CCMA

The newly promulgated rules of the CCMA no longer contains provision regarding the request for the postponement of the Conciliation meeting.

 (Paragraph 8, APPLICATION FOR POSTPONEMENT, of the CCMA GUIDELINES ON CONCILIATION PROCEEDINGS, repealed)
1.13 Issuing of Certificate that dispute remains unresolved at the Concilliation in terms of section 135(5)

	15
Issuing of a certificate in terms of section 135 (5)

A certificate issued in terms of section 135 (5) that the dispute has or has not been resolved, must identify the nature of the dispute as described in the referral document or as identified by the commissioner during the conciliation process.

(RULES FOR THE CONDUCT OF PROCEEDINGS BEFORE THE CCMA as published in GN R961 in GG 23611 of 25 July 2002)


1.14 Conciliation –Arbitrations in terms of section 191(5A)

	CON-ARB IN TERMS OF SECTION 191 (5A)

17
Conduct of con-arb in terms of section 191 (5A)


(1) The Commission must give the parties at least fourteen days notice in writing that a matter has been scheduled for con-arb in terms of section 191 (5A) of the Act.


(2) A party that intends to object to a dispute being dealt with in terms of section 191 (5A), must deliver a written notice to the Commission and the other party, at least seven days prior to the scheduled date in terms of subrule (1).


(3) Subrule (2) does not apply to a dispute concerning the dismissal of an employee for any reason related to probation or an unfair labour practice relating to probation.


(4) If a party fails to appear or be represented at a hearing scheduled in terms of subrule (1), the commissioner must conduct the conciliation on the date specified in the notice issued in subrule (1).


(5) Subrule (4) applies irrespective of whether a party has lodged a notice of objection in terms of subrule (2).


(6) In con-arb proceedings a party to the dispute may appear in person or be represented only by-


(a)
subject to subrule (7) a legal practitioner;


(b)
a director or employee of that party; or


(c)
any member, office bearer or official of that party's registered trade union or registered employers' organisation 2.


(7) If the dispute concerns an unfair dismissal and the party has alleged the reason for the dismissal relates to the employee's conduct or capacity, a party may only be represented by a legal practitioner in the circumstances contemplated in section 140 (1). 3


(8) The provisions of the Act and these rules that are applicable to conciliation and arbitration respectively apply, with the changes required by the context, to con-arb proceedings.


(9) If the arbitration does not commence on the date specified in terms of the notice in subrule (1), the Commission must schedule the matter for arbitration either in the presence of the parties or by issuing a notice in terms of rule 21.

(RULES FOR THE CONDUCT OF PROCEEDINGS BEFORE THE CCMA as published in GN R961 in GG 23611 of 25 July 2002)


1.15 Pre-dismissal Arbitrations in terms of section 188A

	34
How to request a pre-dismissal arbitration In terms of section 188A


(1) An employer requesting the Commission to conduct a pre-dismissal arbitration, must do so by delivering a completed LRA Form 7.19 to the Commission.


(2) The employee must sign the LRA Form 7.19 unless the employee has consented in terms of section 188A (4) (b) 6 to pre-dismissal arbitration in a contract of employment, in which case a copy of the contract must be attached to the form.


(3) When filing the LRA Form 7.19, the employer must pay the prescribed fee to the Commission. Payment of the fee may only be made by-


(a)
bank guaranteed cheque; or


(b)
electronic transfer into the bank account of the Commission.


(4) Within twenty-one days of receiving a request in terms of subrule (1) and payment of the prescribed fee, the Commission must notify the parties to the pre-dismissal arbitration of when and where the pre-dismissal arbitration will be held.


(5) Unless the parties agree otherwise, the Commission must give the parties at least fourteen days notice of the commencement of the pre-dismissal arbitration.


(6) The Commission is only required to refund a fee paid in terms of subrule (3), if the Commission is notified of the resolution of the matter prior to issuing a notice in terms of subrule (4).

(RULES FOR THE CONDUCT OF PROCEEDINGS BEFORE THE CCMA as published in GN R961 in GG 23611 of 25 July 2002)


� I am of the view that the inclusion of a particular section of the Act in the referral form or the wrong categorisation of the dispute cannot prejudice the applicant especially as an applicant frequently does not complete the form LRA 7.11 itself. Furthermore the form makes it clear that there is no obligation to complete that section of the form in question.


At the conclusion of these proceedings …did not necessarily preclude her from renewing her referral of her alleged dispute to the CCMA with a proper citation of her factual employer… it would be my recommendation that the necessary simultaneous application for condonation of the late filing of that reference should, in all the circumstances of the matter, most certainly be condoned


…an incorrect Section number quoted by the Applicant (without any legal advice) was not a fatal defect to the founding of arbitration jurisdiction…


� See section 127(1) any council or private agency may apply to the governing body in the prescribed form for accreditation to perform any of the following functions-


(a) resolving disputes through conciliation; and


(b) arbitrating disputes that remain unresolved after conciliation, if this Act requires arbitration.


For the purposes of this section, the reference to disputes must be interpreted to exclude disputes as contemplated in section 127(2).


� The Commission has jurisdiction in all the provinces of the Republic.


� In considering whether to exercise its discretion to condone the late referral, the court (in terms of the previous act) had regard to the degree of lateness, the explanation for it, the prospects of success and the importance of the case to the parties. The court found that the delay in this matter had been exceptionally long, particularly as nothing more than a simple letter to the Registrar was required to effect the referral. The court was also of the view that the delay undermined one of the objects of the LRA, namely that disputes ought to be determined as expeditiously as possible and concluded that this factor weighed against the granting of condonation.


� The court was unpersuaded by the union's arguments and held that there was no explanation for the delay between 10 June 1992 (when the 90-day period expired) and 27 July 1992. The application had therefore obviously not been lodged in good time and there was no good explanation for this delay.


� It transpired from his evidence that the late referral was not due to neglect on his part, but was rather a result of an administrative error in the applicant union's offices. The court therefore concluded that good cause had been shown and condoned the late referral by the employee.


� The respondent argued that the applicant had little prospect of success. The court found that this is not the test. The test is a bona fide case which prima facie carries some prospect of success.


� I have come to the conclusion that it will not be unreasonable to expect the employee party in this case to deal with the arbitration without legal representation.  I base my finding on the following reasons…


� See also the comment contained in the article: THE DRAFT LABOUR RELATIONS BILL 1995 - THE CASE FOR LEGAL REPRESENTATION AT ITS PROPOSED FORA FOR DISPUTE RESOLUTION (1995) 16 ILJ 529


� See section 35 of the Constitution of South Africa: Arrested, detained and accused persons


(3) Every accused person has a right to a fair trial, which includes the right…


(f)	to choose, and be represented by, a legal practitioner, and to be informed of this right promptly;





