CHAPTER 2: THE CONCILIATION MEETING

(This chapter has been updated in July 2004)

2.1 Plan the negotiation

It is of utmost importance to select the appropriate bargaining tactics. Good knowledge of your case may avoid unwelcome surprises and will promote confidence in dealing with all the issues.

i)
Know your own case

The merits of the case: 

Determine exactly which issues are at stake. Get to the core of the matter. Avoid leading evidence covering the whole duration of the employment relationship, but rather focus on particular turning points in the employment relationship.


Quantum :

This is the extent of the salary package. It may include all outstanding money owned to the other party such as notice and/or leave pay, as well as all other claims. Gain insight into the result that the other party would like to achieve. Ask the simple question: “What does the employee want?”

ii)
Know which issues to prove in your case

Statements of reliable witnesses who have first hand experience of the events should be obtained. Enquire whether witnesses would be available to give evidence during the period that the Arbitration or Court matter may be set for hearing. Does the testimony cover all issues necessary to support or proof of your case?

iii)
Identify and understand the relevant law

Consult with someone that is considered to be experienced or request a legal opinion on the matter. Don’t underestimate the complexities of the matter. You should never rely on a Commissioner to fill in the gaps. They may be able to do so, but it is just not their duty to do so.

iv)
Know your opponent

The other party’s financial resources to support an expensive trial; previous experience in court issues (does he wish to have his day in court); his general knowledge on labour law issues; whether the person is utilising inexpensive representation or is the person represented by a trade union.

All your opponent’s strongholds and weaknesses should be carefully assessed.

v)
Procedural and substantive fairness

The commissioner must take into account any code of good practice that has been issued by NEDLAC or guidelines published by the Commission in accordance with the provisions of this Act that is relevant to a matter being considered in the arbitration proceedings. (See section 138(6)). 

The CCMA has already published codes of good practices on:

	· DISMISSALS BASED ON OPERATIONAL REQUIREMENTS. 

· THE PROTECTION OF EMPLOYEES DURING PREGNANCY AND AFTER THE BIRTH OF A CHILD. (Notice 1441 in Government Gazette 19453 of 13 November 1998)

· THE ARRANGEMENT OF WORKING TIME. (Notice 1440 in Government Gazette 19453 of 13 November 1998)

· DETERMINATION: EARNINGS THRESHOLD. (Notice R1439 in Government Gazette 19453 of 13 November 1998)

· THE HANDLING OF SEXUAL HARASSMENT CASES. (Notice 1367 in 

Government Gazette 19049 of 17 July 1998)

· BALLOTING REGARDING CLOSED SHOP AGREEMENTS. (Notice 903 in Government Gazette 18936 of 5 June 1998)

· NOTICE OF GUIDELINES ON CONCILIATION PROCEEDINGS. (Notice 896 in Government Gazette 18936 of 5 June 1998)

· PICKETING. (General Notice 765 in Government Gazette 18887 of 15 May 1998)

· PREPARATION, IMPLEMENTATION, AND MONITORING OF EMPLOYMENT EQUITY PLANS. (GN R1394 in GG 20626 of 23 November 2001)

· CODE OF GOOD PRACTICE ON KEY ASPECTS OF HIV/AIDS AND EMPLOYMENT. (GN R1298 in GG 21815 of 1 December 2000)

(these source documents are available at www.labourattorney.co.za)




Schedule 8 to the LRA provides vital information on procedural and substantive requirements regarding fair dismissals.

If, in terms of section 194 (1), the commissioner finds that the dismissal to be procedurally unfair, the commissioner may charge the employer an arbitration fee. (See section 140 (2)).


Is the matter about an alleged unfair procedure only, such as the steps that were taken prior to the dismissal?

Does the dispute involve the imposing of a wrong or too harsh penalty or did the employer fail to proof the charges? Is both procedural and substantive fairness at stake?

vi)
Is there a difficult legal question to be considered? Such legal issue may be weather the relationship is not similar to that normally found to exist between an employer and an employee; whether the employee did voluntarily terminate his employment; or did his dismissal construe a constructive dismissal? Does the CCMA or Bargaining Council have jurisdiction over the matter?

Proper case law on these issues should be considered in support of your own position.

Interest disputes,
(Bester Homes (Pty) Ltd v Cele & others (1992) 13 ILJ 877, STANDARD BANK OF SA LTD V SA SOCIETY OF BANK OFFICIALS (1994) 15 ILJ 564 (LAC) at 569F) such as claims where no established rights are at issue, for instance, disputes about improved conditions of employment, wage disputes and refusal to bargain, may be referred to Conciliation. After the conclusion of the Conciliation meeting and adhering to the requirements of the LRA, a party may resort to strike action or follow a lock-out procedure. However, interest disputes may not form part of arbitration in terms of the statutory provisions found in the LRA. (The legality of a strike or lock-out or the subsequent dismissal, again forms part of the jurisdiction of the Labour Court). Interest disputes must be resolved through either power play, such as strike action or by the parties concluding a Private Arbitration agreement to deal with such cases.  (see also Imperial Cold Storage & Supply Co Ltd v Field (1993)14 ILJ 1221 (LAC) at 1226A-B, 1227G-I).
On the other hand, may a party not resort to a strike or lock-out on disputes of rights. Those are disputes capable of being resolved through the remedies provided in terms of the LRA.

Section 133(1) deals with two kinds of disputes: Mutual interest disputes and those disputes that are specifically dealt with in terms of the LRA. The last category includes automatically unfair dismissals (see section 186), unfair dismissals and unfair labour practice disputes (see sections 186, 188,191(5) and 189). A schedule dealing with the various categories of disputes are included in chapter 3 of this document.

Section 134 of the LRA refers to mutual interest disputes. It will generally be referred to as disputes of interests. The section is broad enough to cover disputes of rights as well. 
An interest is mutual if the interests of each party are implied in the outcome of a matter. The satisfaction of one party’s wishes will only be possible at the expense of the other.

Apart from interest matters that my lead to strike or lock-out action, rights disputes that are of mutual interest ant that are not specifically dealt with in terms of the LRA, my include the following:

· Section 74(2) of the Basic Conditions of Employment Act, 75 of 1997 which deals of claims about money owning to the employee in terms of this act.

· Resolving labour Law questions regarding Pension and Provident fund issues. Although disputes regarding pension funds matters is referred to the Pension Fund Adjudicator in terms of the Pension Funds Act.
· Common law claims, such as any matter regarding a contract of employment irrespective of weather any basic condition of employment constitutes a term of that contract, may be dealt with by the Labour Court in terms of section 77(3) of the Conditions of Employment Act, 75 of 1997.

No time period is provided within which a mutual interest dispute must be referred for Conciliation or Arbitration. It must be done within a reasonable period. The Prescription act, 68 of 1969, restricts the referral of such disputes to a period within three years.

Section 196(9) (later the LRA was amended to scrap this section and it was replaced by section 41 of the Basic Conditions of Employment Act, 75 of 1997) does not grant the CCMA an arbitral power to resolve an interest dispute by making an award in excess of the quantum conferred, as of right, by section 196(1). Had the legislature given such a power to the CCMA it would have been substituting interest arbitration for collective bargaining on the issue. And one would have expected a change so radical to have been spelt out more distinctly. Instead the legislature has opted for a via media between the two contrasting views of the Labour Appeal Court discussed earlier. Essentially it sees severance pay as an economic matter but has chosen to provide a safety net of a minimum of one week's pay per year of completed, continuous service. To this it has tacked on a rights adjudication process as the means of supervising and enforcing the statutory rights. It has not given the CCMA the power to determine a fair or reasonable severance package.

(Paper Printing Wood & Allied Workers Union and Plett Timbers (Pty) Ltd)

The court, having analysed the authorities, took cognisance of the fact that a dispute as to what a salary or wage should fairly be, more especially where an improvement upon an existing contractually agreed upon level of remuneration is sought, is widely understood and accepted in the labour relations community to be a 'dispute of interest'. As the relief claimed by the applicant sought either directly or indirectly to gain for her a notionally fair salary, the dispute had to be characterized as a dispute of interest.

(HLOPE v TRANSKEI DEVELOPMENT CORPORATION LTD (1994) 15 ILJ 207 (IC) at 208A)

The function of the arbitrator (in private arbitrations), in an interest dispute, is discussed by Frank Elkouri & Edna Elkouri: How Arbitration Works. Those authors, in the fourth edition of their work at 104, state that the interest arbitrator, in a sense, legislates for the parties and that his task is to search for what would, in the light of all the relevant factors and circumstances, be a fair and equitable answer to a problem which the parties have not been able to resolve by themselves. The arbitrator, bargaining for both parties, the parties having extended their negotiations and left it to the arbitrator to determine what they should, by negotiation, have agreed upon. According to them, the fundamental enquiry in each issue, is what should the parties, themselves, as reasonable men, have voluntarily agreed to. They, and other writers on the topic, discuss a large number of criteria which will assist the arbitrator.

(SA ASSOCIATION OF MUNICIPAL EMPLOYEES v CITY COUNCIL OF PIETERMARITZBURG (1991) 12 ILJ 131 (IC) at 134B))
Has the employer infringed any rights of an employee or does the employee have a legitimate expectation to benefit from certain actions from another party?

vii) The other party’s demands: 

· Is the employee claiming outstanding salary, leave pay and/or a bonus that is owning to him, but does not claim any other form of compensation? Such claims may be dealt with in terms of  the Basic Conditions of Employment act, 1997.

· Does the employee demand to be reinstated?

· Is such claim for retrospective reinstatement from the date of dismissal and does the employee demand reinstatement on the same conditions as before.

· Were any new conditions raised, for instance, improved conditions of service or an increase in salary?

· Does the employee demand to be compensated without reinstatement:

· At which rate or to what extent is the claim for compensation?

· Can the employee proof his losses, such as past losses? 

· Are future losses also included? Normally an uninformed employee may claim compensation that exceeds the maximum provided for in the LRA.

· Which issues did the Applicant include in his claim that should not be included as losses?

In fixing the applicant's monthly income Mr Jacobson excluded entertainment allowance (R200), travel allowance (R3 250) and other miscellaneous allowances (R1 441,30) because these were benefits consumed in the course of employment.

In my view, in computing his loss of income after his retrenchment, the applicant is not entitled to claim certain of these benefits (such as entertainment allowance, travel allowance and other miscellaneous allowances) because these benefits were related to his duties as employee and fell away upon retrenchment.
 (JONES v KPMG AIKEN PEAT MANAGEMENT SERVICES (PTY) LTD  (1995) 16 ILJ 1604 (IC) at 1608B, 1611G).

Duration of service 
(Ibit at 1611E);

Entertainment allowance, travel allowance and other miscellaneous allowances
. (Ibit at 1611G);

Actuary fees, incurred by the applicant in bringing his case to the Industrial Court, cannot form part of a claim for compensation (See the other approach adopted by the Robecor-case);

Relocation costs
(Ibit at 1611J);

The respondent taking over of a vehicle, bank charges claim and other accounts.
(Ibit at 1612C);

Severance pay is a relevant factor, which should be taken into account when assessing compensation. (Ibit at 1612D);

Claim for 'death benefit'
(Ibit at 1613A);

Income Tax
(Ibit at 220A)

The employee’s length of service at the employer. 
It has been argued that the maximum amount of compensation should be reserved for employees with long service. I find no merit in this argument.  Because the unfair dismissal is at the instance of the employer, an employee has no influence over whether she is dismissed unfairly twelve weeks or twelve years after she is employed.   The length of service to date has little or no bearing on the length of future service the employee might reasonably expect. It is this future service, and not past service, which is prejudiced by the unfair dismissal.  I have not taken length of service into consideration when arriving at my compensation figure.

The maximum compensation of twelve months should therefore be reserved for those employees whose dismissal is substantively unfair and where the unfairness of the employer is not mitigated by any unreasonable or unfair conduct on the part of the employee.

 ( Sebako and Parking Strategies)

The maximum amount allowed for compensation for reasons of:

· dismissal due to the employee’s conduct, capacity or based on the employer’s operational requirements is 12  months remuneration (CCMA related matters), and 

dismissal due to automatically unfair reasons is 24 months (the Labour Court related matters),

are calculated at the employee’s rate of remuneration on the date of dismissal.

            (See section 194)

The employee may rely on expert evidence such as an actuary report to prove the extend of his compensation. This has been approached with caution in past judgements
 (ROBECOR v DURANT  (1995) 16 ILJ 1519 (LAC) at 1520A,JONES v KPMG AIKEN & PEAT MANAGEMENT SERVICES (PTY) LTD (1996) 17 ILJ 693 (LAC) at 697B)

· Are there any other claims that may form part of the matter, such as claims for damages or legal costs? (The question of jurisdiction may arise).

· Does the employee request the issuing of his service certificate, UIF card?

Did the employee receive the minimum severance pay (only in retrenchment issues) and notice pay 
(, Nzungu and Krusouw Security Services Dhurghi, see also T N & 2 Others and D P Grant t/a Kubex S A) in terms of the law?

I am prima facie of the view that whether a benefit which an employee has received on dismissal is deductible when the Court awards compensation after finding the dismissal unfair would depend on the nature of that benefit as well as what the legal position is in relation to that particular benefit. In my view it is conceivable that some benefits may be deducted whereas others may not. Under the old Act it is arguable that severance pay, which was not contractually obligatory on the employer to give to an employee and which the employer gave on his own might well have been deductible but not when it was a contractual benefit. Under the new Act severance pay would not be deductible.

(CWIU v JOHNSON & JOHNSON (PTY) LTD, P3/97)

Does the employee owe the employer money or does he have a claim for money owned?

viii)  The employer’s response to the employee’s demands:

There is only a maximum compensation and no minimum. This means that between no compensation and the maximum of twenty-four months' wages the Court has a discretion on the amount it awards but obviously such discretion must be exercised judicially. Such compensation as may be given under ss (3) must be just and equitable. This, I think, means, just and equitable to both employer and employee.

CWIU v JOHNSON & JOHNSON (PTY) LTD, P3/97

The employee, in determining the quantum of his losses, should provide adequate information as proof that it is just and equitable to be rewarded compensation as is stated in the above case
(MOSWANE & OTHERS v QUICK FREEZE (PTY) LTD (1988) 9 ILJ 473 (IC) at 477B, FIJEN v COUNCIL FOR SCIENTIFIC & INDUSTRIAL RESEARCH (1994) 3 LCD 180 (LAC) at 182). The employer will have to require further information into what actions the employee has taken to minimise his losses. This may involve the following:

· Attempts made to find new employment
( CLARKE v NINIAN & LESTER (PTY) LTD (1988) ICD (1) 516);

· Proof of any income generated during his alleged period of unemployment;


-
his bank statements

-
his wife’s salary


-
letter of new employment and proof of the date thereof, as well as his new salary (verify this information from reliable sources such as old colleagues and friends).

Meaning of remuneration

Both sections 213 of the LRA and 1 of the Basic Conditions of Employment Act (BCEA) have the same definition for remuneration.

Remuneration means any payment in money or in kind, or both in money or in kind, made or owning to any person in return for that person working for any other person.

 Section 35 of the BCEA provides how remuneration is calculated.
	35
Calculation of remuneration and wages


(1) An employee's wage is calculated by reference to the number of hours the employee ordinarily works. 


(2) For the purposes of calculating the wage of an employee by time, an employee is deemed ordinarily to work- 

(a)
45 hours in a week, unless the employee ordinarily works a lesser number of hours in a week; 

(b)
nine hours in a day, or seven and a half hours in the case of an employee who works for more than five days a week, or the number of hours that an employee works in a day in terms of an agreement concluded in accordance with section 11, unless the employee ordinarily works a lesser number of hours in a day. 


(3) An employee's monthly remuneration or wage is four and one-third times the employee's weekly remuneration or wage, respectively. 


(4) If an employee's remuneration or wage is calculated, either wholly or in part, on a basis other than time or if an employee's remuneration or wage fluctuates significantly from period to period, any payment to that employee in terms of this Act must be calculated by reference to the employee's remuneration or wage during- 



(a)
the preceding 13 weeks; or

(b)
if the employee has been in employment for a shorter period, that period.

[subsection 5 was repealed during 2002]
(See section 35 of the Basic Conditions of Employment Act, 1997)


This method of calculation assist to determine how a person that did not work on a fixed salary, but on a commission basis only, are remunerated.

The Minister of Labour issued a determination regarding earnings thresholds. Earnings regarding sections 9, 10, 11, 12, 13, 14, 15, 16, 17, and 18(3) of the BCEA is defined as:

Gross pay before deductions, i.e. income tax, pension, medical and similar payments but excluding similar payments (contributions) made by the employer in respect of the employee.

The threshold as on 13 November 1998 was set at R 98 499.00.
2.2 Alternative Dispute Resolution.

Alternative methods exist to resolve a dispute through effective negotiation. Certain skills are essential and do not require experience to manage. Good business practices and people skills may suffice.

Valuable methods have been developed to assist in mastering the art of negotiation. In Negotiating Conflict, Mark Anstey has done valuable research on this subject. It may be worth your while to consider some issues hereunder to enable yourself to avoid pitfalls. 

Although, as previously stated, the aim of this project is not to deal with the intricacies of Collective Labour Relations, where negotiation skills are an important tool, it would be an omission not to cover this topic. 

2.3 OPENING THE NEGOTIATION
Filley (1995) suggests that personality types that inhibit problem solving, such as authoritarian or those with low self-esteem be excluded from the process as far as possible.  Authoritarian persons tend to be conservative, seek either to direct or be directed, need order and rules, are intolerant of minorities and tend to be less trusting, trustworthy or flexible, while those with low self-esteem are vulnerable in power exchanges, need structure, inhibit aggression, and because they are easily threatened and persuaded, yield too quickly to group pressure.

(Anstey 1991 on p 172)

The opening moves of the parties in the negotiation usually set the tone for the remainder of the process. It may be recommended that the problem be defined in a way that is acceptable to both parties.

The following tactics may be utilised to assess the values and needs of the other party:

· Using informal meetings or organisational grapevines;

· Probing questions;

· Observation of responses;

· Delaying indicating own position;

· Selective presentation of facts which support own case; 

· Controlling own emotional responses;

· Spending greater lengths of time on issues to convey their significance;

· Placing time limits on negotiations.

(Atkinson 1980; Lewicki & Litterer 1985)

2.4 BARGAINING
The exchange moves out of the opening phase with its characteristic argument process when the parties begin to signal to each other as to their willingness to move, and start making tentative proposals as to movement or concessions.

Signalling allows movement to be initiated in a safe manner.  It is a means of informing the other party of a willingness to move provided this is reciprocated, in other words, a process of two-way movement is to be undertaken.  A signal is usually made in the form of qualified rather than absolute statements.

Not signalling:

· Generally, your demand could not be considered….

· At this point in time it is difficult for us to respond positively to your suggestion;

· As things stand, your offer does not allow us to revise our position with any confidence.

Signalling

· Under current circumstances we might be able to exercise a little more latitude than usual.

It is necessary to be able to demonstrate good listening behaviour.

· Show attention and interest through eye contact;

· Avoid interruptions;

· Avoid immediate counterproposals;

· Reach for facts by asking for elaboration of a message, or for more information;

· Reach for feelings by asking the other to describe his feelings;

· Respond empathetically;

· Paraphrase messages to ensure that understanding is complete and accurate- “so what you are saying….” or “correct me if I am wrong…” or “as I understand you…”

(Anstey 1991 on p 229)

Nierenberg(1973) also deals with the skill of answering or not answering a question.  He suggests four skills here:

· Leave the other person with the assumption that the question has been answered.  Ensure that answers respond to the assumptions of the questioner rather than your own- there may be a difference, which allow a different emphasis in response.

· Answer incompletely, by responding to parts of the questions.

· Answer inaccurately by restating the question in a way that allows more room for a response that you would prefer- “as I understand your question.”

· Leave the other party without a desire to pursue the question: “Yes we could discuss a productivity-linked increase Mr. Manager, but this would require a full disclosure on your part, and a far more participate information-based style of management than exists at present.  Perhaps we could discuss these first.”

Fisher and Brown (1988) propose three major barriers to effective communication:

· an assumption that there is no need to talk;

· a tendency to communicate in one direction - to tell;

· sending of mixed messages conveying ambiguous and inconsistent values, emotions and beliefs, sometimes owing to the mixed audiences or constituencies people report to.

Fisher and Brown (1988) suggest several steps to promote reliability on the part of another:

· Do not overload trust, act to reduce risks.

· Trust when the other party deserves it.

· Give praise and blame precisely (not generally).

· Treat problem behaviour, as a joint problem, not a crime - look forward not back.

· Focus on behaviour rather than people.

Coercive tactics are characterised by:

· a tendency to attack people rather than problems;

· a perception that the negotiation is a contest rather than a problem-solving exercise;

· premature commitments to position;

· a focus on positions rather than interests;

· simple either/or rather than multiple option approaches;

· efforts to break the will of the other party rather than persuade on the basis of fairness;  and

· threats of sanctions for failure to comply rather than improving options by looking for alternatives.

(Anstey 1991 0n p 199)

The parties may at this stage in the negotiations be more prepared to make proposals and to show movement from their former respective stance.

· Avoid interrupting proposals 

· Avoid making immediate counterproposals intricacy

· Check own understanding of proposals

· Ask the other side how they understand your proposals

· Summarise to ensure acceptable mutual understanding 

· Caucus

(Anstey 1991 on p149)

Demands should be effectively linked in order for conditions to be stated before concessions are made.  The key to packaging and bargaining is the “if you -then we” linkage, the basic rule of thumb being never to give anything without getting something.

(Kennedy et al 1980)

2.5 CLOSURE AND AGREEMENT
Atkinson suggests five tactics which negotiators might use to make their offers credible to opponents in order to overcome suspicions that they are bluffing, which are:

· Make offers public through the media

· Put offers down in writing

· Remind the other of consistency in past negotiations

· Walkouts

· Threaten or implement sanctions, such as the strike or lockout to pressurise the other.

SUGGESTIONS FOR AVOIDING DEADLOCKS

· Place moratoriums on public statements

· Replace attack language with neutral statements on feelings

· Use questions to clarify and reclarify the needs and interests of the parties

· Move questions from why something should be done, to how it could be done

· Shift from us vs you approaches to one of acknowledging joint problems.

(Ansley 1991 on p 155)

2.6 SETTLEMENTS

i)
If the employer’s case has procedural weaknesses, rather consider reinstating the employee retrospectively on the same conditions as prior to the dismissal, provided that a re-hearing into the matter may be held immediately after the reinstatement and that the employee is suspended pending the result of the enquiry.

ii)
If certain substantive flaws are exposed in your case, consider offering an early settlement before the other party gets too involved in the matter.

After a proper assessment into these matters had been done, you will find that now only can an objective opinion of one’s own case be formed. People are sometimes personally drawn into matters that involve their own well-being. It is therefore inevitable that one approaches a case in a subjective manner. Principles are sometimes difficult to depart from. Most of the times these are your principles that originate from your own perspective of life and they are not necessary the general norm. Sometimes, even after a great deal of effort had been put into your case, the result may be that the Arbitrator does not support your point of view. Such a result may not be attributable to your poor performance at the arbitration, but rather to differences of opinion. Worst of all, you may end up in blaming your legal team for making this case a test case on your expense. 

The important lesson to learn from this experience may be to re-assess your approach to these matters or to get yourself a “real” lawyer next time. This means someone who is more frequently involved in Labour law matters. 

Now may be the best opportunity to re-assess your chances of success and to decide weather it may serve a much better purpose to rather make a settlement offer.

2.7 Extent of any possible offer for settlement

As the end result of any settlement should be the proper recording of all the conditions of the settlement, it is advisable to prepare a draft agreement beforehand. This may give the advantage to be first to place proposals on the table. It may assist to include a secrecy clause in the agreement, as well as provisions on how personal income tax will be deducted. 

Provisions should also be made for a remedy in response to the other party failing to perform as agreed.

The representative that conducts the negotiations should establish the extent of his mandate. If not, he should know how to obtain the necessary authority, before finalising the agreement. He must avoid entering into agreements that are against Company policy, that may set an unwanted president, or that may infringe on a Collective Agreement.
2.8 The Settlement agreement

The conclusion of a settlement agreement should effectively put an end to the matter. 
(FOOD WORKERS COUNCIL OF SA & OTHERS v SABATINO'S ITALIAN RESTAURANT (1996) 17 ILJ 197 (IC) at 198C)

Alternatively, if the third issue in dispute is still in dispute, such dispute is clearly about the interpretation or application of the settlement agreement between the first respondent and the applicant in terms of which the third issue in dispute was prima facie settled. Further, this settlement agreement is clearly a collective agreement in terms of the definition contained in s 213 of the Act. In terms of s 24(1) and (2) of the Act, any party to such dispute about a collective agreement may refer the dispute to arbitration. In terms of s 65(1)(c) of the Act no person may take part in a strike (or any conduct in contemplation of or in furtherance of a strike) if the issue in dispute is one that a party has the right to refer to arbitration in terms of the Act. Accordingly, such strike is not protected.

(CERAMIC INDUSTRIES LTD t/a BETTA SANITARY WARE v NATION CONSTRUCTION BUILDING & ALLIED WORKERS UNION & OTHERS (1997) 18 ILJ 550 (LC) at 556B)

If the employee has resigned from the employer’s service, it should be regarded as final.
 (UNITED TOBACCO CO LTD v BAUDACH (1997) 18 ILJ 506 (LAC) at 507H). Usually, when the employee agrees to terminate his employment, it is final. The agreement to resign replaces the contract of employment. An employee may not revisit the preceding employment contract as it no longer exists. The CCMA or Labour Court no longer has jurisdiction pertaining to the employment issue. 

After the settlement had been concluded, the employee may also not revisit the dispute that existed prior to the settlement. The employer may defend such action on the basis that the employment agreement had been replaced by a new agreement and may rely on the principle of Novation, as a defence.

The conclusion of a dispute should immediately be followed with the proper recording thereof in writing, and should contain specific provisions, such as time frames, to secure the proper performance as agreed by the parties.

An example for a simple, yet reliable Agreement of Settlement may include the following:

AGREEMENT OF SETTLEMENT

BETWEEN: -


__________________


hereinafter referred to as

and

                                           
__________________




hereinafter referred to as

INTRODUCTION
1.
_________ have been in dispute concerning the termination of                 
employment with____on________.                       .

2.
________and _______(“the parties”) have agreed to settle the dispute and legal proceedings in this matter on the terms set out in this agreement.

It is agreed: -

Termination of Employment
3.
_______ contract of employment with ________terminated on_____.


Payment 

4,
 _________shall pay to __________ an amount of _____________, which 
amount shall be paid by ___________to  ____________ within ________  days from signing this Agreement.

5.
All payments made in terms of this agreement are made without any admission of liability either on the part of____________ or ___________.
6.
________accepts that he will be liable for all and any income tax obligations which may be imposed upon him and accordingly _________ indemnifies and holds _______ harmless against all or any claims which may be made by the Commissioner of Inland Revenue arising out of the failure on the part of _______ to deduct income tax from any payment due to____________ in terms of this agreement.


RESOLUTION OF DISPUTE
7.
The parties record that this dispute has now been resolved.


CONFIDENTIALITY
8.
The parties to this agreement shall keep the terms of the settlement confidential and shall not disclose such terms to any third party, other than with the express written authority of the other party, save where such disclosure is required by law and/or in order to enforce the provisions of this agreement.


FULL AND FINAL SETTLEMENT
9.
This agreement is in full and final settlement of all disputes which have arisen or which may arise between the parties arising out of the employment or the termination thereof, whether such claims arise from contact, delict, fairness, operation of statute or otherwise.


GENERAL
10.
This agreement is not an admission by any of the parties that they have acted unfairly, perpetrated an unfair labour practice or are guilty of any misconduct.

11.
No addition to or variation, consensual cancellation or novation of this agreement and no waiver of any rights arising from this agreement or its breach shall be of any force or effect unless reduced to writing and signed by the parties or their duly authorised representatives.

12.
No agreement varying, adding to, deleting from or cancelling this agreement shall be effective unless reduced to writing and signed by or on behalf of the parties.

13.
No latitude, extension of time or other indulgences which may be given or allowed by any party to the other in respect of the performance of any obligation hereunder or the enforcement of any right arising from this agreement and no single or partial exercise of any right by any party shall under any circumstances be construed to be an implied consent by such party or operate as a waiver or a novation of, or otherwise affect any of that party's rights in terms of or arising from this agreement or estop such party from enforcing at any time and without notice, strict and punctual compliance with each and every provision or term hereof. 

14,
The signatories warrant that they are authorised to represent the parties to this dispute.
Signed at ____________ on this ________day of _________20__                 

Witnesses:-

1. ______________________

2. ______________________










__________________










for Applicant










__________________










for Respondent

2.9 Party in breach of the settlement agreement

In terms of section 158(1)(c) the Labour Court may make any arbitration award or any settlement agreement an order of the Court.

In terms of section 158(1A), for the purpose of 158(1)(c), a settlement agreement is a written agreement in settlement of a dispute that a party has the right to refer to arbitration or to the Labour Court, excluding a dispute that a party is only entitled to refer to arbitration in terms of section 22(4), 74(4) or 75(7). All these sections deal with disputes that may only be referred to Arbitration.

In terms of section 142A the Commissioner may make a settlement agreement an arbitration award.
	142A(1) The Commission may, by agreement between the parties or on application by a party, make any settlement agreement in respect of any dispute that has been referred to the Commission, an arbitration award.

(2) For the purposes of subsection (1), a settlement agreement is a written agreement in settlement of a dispute that a party has the right to refer to arbitration or to the Labour Court, excluding a dispute that a party is entitled to refer to arbitration in terms of either section 74 (4) or 75 (7).


Prior to the amendments of the LRA during 2002, a party may lodge an Application to the Labour Court to make the settlement agreement an order of the court. If the court was satisfied that the agreement is properly executed and does not contain provisions that are improper, the court  made such an order. The agreement may not be too complicated or include issues that fall outside if the court’s jurisdiction.
After the amendment, an arbitration award may be enforced if the Director of the CCMA has certified that the award is as contemplated in the LRA.( See section 143(3)).
Hereafter follows the documents provided by the Gauteng office of the CCMA:

COMMISSION                         [image: image1.png]
                                   FOR CONCILIATION, MEDIATION        C C M A   
                                             AND ARBITRATION                        [image: image2.png]
                                                           

                                                                                                                                                                                                                                                                                                                                                                               COMMISSION

                                                                                                                                                                                                                                                                                                                                                                                FOR

                                                                                                                                                                                                                                                                                                                                                                              CONCILIATION. MEDIATION 8 ARBITRATION
Enquiries: Johanna Louw

Tel: 011 377 6839 I Fax: 011 377 6678
Date: ___________________

TO:___________________________________________________________


__________________________________________________________


__________________________________________________________


__________________________________________________________

Tel no.​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​________________________________________________________

Fax no. _______________________________________________________

RE:
NOTICE IN RESPECT OF APPLICATION IN TERMS OF SECTION 143 OF THE LABOUR

RELATIONS ACT, 1995 (LRA)

1.

Attached hereto is an application in terms of Section 143 of the Labour Relations Act to have the

Arbitration Award issued in case number <         » certified as if it were an Order of the Labour               Court.

2.   You are invited to make representations, if any, to the Director with regards to this application. You are required to submit such representations in writing to this office within fourteen (14) days from date hereof which will be placed before the Director when he considers the application.

3.

Please note that the certification of an arbitration award does not change the status of the award. It remains an award.
4.
Please also note that the filing of a Review application in terms of Section 145 of the LRA does not stay the Section 143 process unless an Order in terms of Section 145 (3) has been granted by the Labour Court.
5.
Please also note that the filing of Rescission application in terms of Section 144 of the LRA will be entertained by the CCMA and if granted will rescind the award irrespective of whether the arbitration award has been certified and/or a writ issued.

___________________________

CCMA GAUTENG

SENIOR COMMISSIONER ELEANOR HAMBIDGE 

Refer all queries to Johanna Louw
Head Office
Private Bag X94, Marshalltown, 2107
Tel: (011) 377‑6705                                               Fax: (011)834-7386

Docex 
DX 147

E-Mail
HO@CCMA.org.za
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amended
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EXECUTION
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COMMISSION

FOR

CONCILIATION. MEDIATION 8 ARBITRATION

	READ THIS FIRST
	

	
	IN THE CCMA FOR THE PROVINCE OF: ...................................................

	
	CASE NO:...........................................

	WHAT IS THE PURPOSE OF THIS
	

	FORM?
	

	This form requests the Director of 
	In the matter between:

	the CCMA to certify that an award 
	…………………………………………………………………………………………..REFERRING PARTY

	made by a CCMA Commissioner is 
	and

	a genuine award .
	

	
	......................................................................................……………………………..OTHER PARTY

	If the party against whom an award
	

	was made does not comply with an
	

	award that has been certified, the
	

	award may be enforced in the same
	PART 1: APPLICATION IN TERMS OF SECTION 143 OF THE LRA 66/1995

	manner as a Labour Court order.
	

	This is done by:
	I, the undersigned:

	Part 1 
	...................................................................................................................…………………………….

	• obtaining a copy of the
	(name)

	arbitration award;
	do hereby make oath and say:

	• obtaining proof of service of the 
	1, I am/represent ………………………………………………………………….the referring / other party

	award on the other party from
	(delete whichever is not applicable) in the matter referred to above (referred to in this

	the CCMA office;
	document as 'the applicant').

	• attaching a copy of the
	

	arbitration award and proof of
	

	service to this form;
	

	• completing part 1 of this form
	2. On (date) ................................................................................................…………………………….

	by the applicant or, by a duly
	Commissioner ..........................................................................................………………………………

	authorised representative; 
	made an arbitration award (referred to in this document as 'the award') in favour of

	• making an oath before a
	the applicant. A copy of the award is attached to this form.

	Commissioner of Oaths;
	

	Part 2
	

	• submitting the form to the Director
	3. The award was served on the party against whom the award was made (referred to in

	of the CCMA for certification;
	this document as 'the respondent') on (date) >>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>

	Part 3
	

	• obtaining a writ of execution from
	Proof of Service is contained in the CCMA files and a copy of the poof of service is

	the Registrar of the Labour Court
	attached to this form.

	in the case of an award ordering
	

	the payment of money; or
	

	• in the case of any other award,
	CCMA Ref No ………………………….                                                             Please turn over

	initiating contempt of court
	

	proceedings in the Labour
	

	Court.
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WHO FILLS IN PART 1 OF THIS


FORM?


A party applying to have an

4. To date the respondent has not complied with the award.


   arbitration award certified must


     complete Part 1. They must state


whether they are the referring

5. Application is hereby made for the Award to be certified by the Director in terms of


party or the other party in the


section 143(3) of the Act.


matter. If the party is a legal


person such as a trade union,

       employer's organisation or

       company, the form must be


completed by a duly authorised

      representative


                                                                   I HEREBY CERTIFY that the deponent has acknowledge that he/she knows and



understands the contents of the affidavit which was signed and sworn to before me



at ……………………………………………………………………………………………………………………


THE FOLLOWING
on (date) …………………………………………………………………………………………………………...


DOCUMENTS MUST BE


ATTACHED TO THIS FORM
the regulations contained in Government notices 81258 and 81648 having been complied with.

•
A copy of the



Commissioner's award.

•
Proof that the award was



served on the other party.

                                                                   ………………………………….                      ………………………………………

                                                                   DEPONENT
COMMISSIONER OF OATHS

                                                                                                                      Please turn over
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DELEGATION OF POWER TO CERTIFY AWARDS

An official who, in terms of section 118(6) has been delegated the power to certify awards, must attach a copy of that delegation

THE STATUS OF A CERTIFIED AWARD In terms of sections 143(1) and (3) of the LRA, an arbitration award that has been certified by the Director may be enforced in the same manner as a Labour Court order. In terms of section 163 a Labour Court order may be executed in the same manner as a High court order.

A certified award may be enforced against a party that does not comply with the award by:

•
In the case of an award ordering the payment of money, execution against the property of that party by the Sheriff of the Court;

•
In the case of any other award, contempt of court proceedings in the Labour Court.

A party who wishes to have the Sheriff execute against the respondents' property, must have a writ of execution in Part 3 of the form authorised by the Registrar of the Labour Court.

CHECK

Have you attached a copy of the arbitrator's award and proof that the award was served on the

other party?

PART 2

CERTIFICATE IN TERMS OF SECTION 143(3) OF LRA 66/1995

In terms of Section 143(3) of the Labour Relations Act, 1995, I hereby certify that the above arbitration award is a final and binding award by a Commissioner as contemplated

by Section 143(1).

DIRECTOR ‑ CCMA

Please turn over

DATE
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WHAT IS THE PURPOSE OF                     PART 3
‑


THIS FORM?
                              WRIT OF EXECUTION

This part of the form requests                       To the Sherifflor his Deputy: 
the Registrar of the Labour Court to             for the district of...................................................................................................

issue a writ of execution against the

respondents' property. Once the
    You are hereby directed to:

Registrar has issued this form, it

must be delivered to the Sheriff
a) attach and take into possession the movable goods of ............................................

of the Court in the district in

which the respondent is
                ................................................................................................…………………………….


situated.

the above‑mentioned respondent of 
(address);


WHO FILLS IN THIS FORM?
and

(b) to realize by public auction of those goods:


A party seeking to attach the

(i)the sum of 
awarded


property of the respondent must

complete part 3 if the Director of
to the applicant in the above matter in terms of an arbitration award ('the

the CCMA has certified an
award') dated ………………………………………………………………………………….

award in terms of Section 143 of


the LRA.
and certified by Director of the CCMA on (date) 
;

(ii)interest on the amount specified in paragraph (i) at the rate


If the party is a legal person,
of 
percent annually calculated in accordance


such as a trade union,

employer's organisation or a
with section 143(2) of the Labour Relations Act from the date of the award;

company, a duly authorised


representative must complete
(iii)
the sum of 
………………………………………………. for

the form.

the taxed costs awarded to the applicant in terms of the award;



(iv)all costs incurred in executing this warrant;

(c)to pay to the applicant or the applicant's attorney the amounts due to the applicant;

(d)
to return this writ to the applicant or the applicant's attorney together with a return of service stating what you have done in execution of this writ.


DATED at 
this………………………………..


day
of   20    ...........................



WHERE MUST THIS FORM BE
.


TAKEN?
REGISTRAR OF THE LABOUR COURT

The registrar of the Labour                        APPLICANT.................................................................................……………….

Court must issue this form.

ADDRESS ...........................................................................................................

(See overleaf for details)
                      …………………………………………………………………………………………….

CONTACT DETAILS ...............................................................................................

Please turn over

[image: image6.bmp]
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The correct approach would be to visit the appropriate office at the CCMA. The application for the Director to certify the Award in terms of section 143(3)of the LRA is an administrative action. The applicant merely provides the officer of the CCMA with a copy of the Arbitration award, an Application LRA form 7.18 and a draft writ of execution. They then issue the writ of execution as is contained on page four of the form. This is then taken to the Labour Court and stamped and signed by the Registrar of the Court.

Any proceedings that are instituted in terms of section 144 or 145 of the LRA may cause that the execution of the Award by the Sheriff of the Court be suspended.
If the Applicant proceeds to execute the writ of execution under there circumstanses, the other party can apply to the Labour Court to stay the execution thereof. This can be avoided by the parties agreeing to stay the execution thereof.
If any party fails to comply with the arbitration award that was made an order of the Court, the award may be enforced by applying to the Labour Court to place the other party in contempt.

Any decision, judgement or order of the Labour Court may be served and executed as if it were a decision, judgement or order of the Supreme Court.
(See sec 163)

In terms of Labour Court rule 22A, if a sum of money or the performance of some act is claimed in any proceedings, any party against whom the claim is made may at any time make an offer, in writing, to settle the claim or to perform the act.

Notice of any offer in terms of this rule must be signed by the party who makes it and delivered to all other parties to the proceedings. The notice must state-



(a)
whether it is unconditional or without prejudice as an offer of settlement;



(b)
whether it is accompanied by an offer to pay all or only part of the costs of the party to whom the offer is made;



(c)
whether the offer is made by way of settlement of both claim and costs or of the claim only; or 



(d)
whether the other party disclaims liability for the payment of costs or part of the costs, in which case the reasons must be given.

An applicant may accept any offer made in terms of sub-rule (2) by delivering a notice of acceptance of the offer. The notice must be delivered within 10 days after the receipt of the offer, or thereafter with the written consent of the other party or in terms of an order of court.

 In the event of a failure to pay or to perform within 5 days after delivery of the notice of acceptance of the offer, the party entitled to payment or performance may, on 5 days' written notice to the party who has failed to pay or perform, apply for judgment in accordance with the offer, and for the costs of the application.

If an offer accepted in terms of this rule is not stated to be in satisfaction of an applicant's claim and costs, the party to whom the offer is made may apply to the court, on 5 days' written notice to the other party, for an order for costs.

An offer made in terms of this rule is not a secret offer or tender and may be disclosed to the court at any time.

An offer may be taken into account by the court in making an order for costs.
2.10 The powers of the Commissioner at the conciliation

In terms of section 142, extensive powers have been granted to the Commissioner to resolve disputes.  Such powers include to have any person or who is believed to be in possession of, or to have control over any book, document or object relevant to the resolution of the dispute, subpoenaed for questioning; to call or subpoena any expert; to administer an oath from any person called to give evidence, after obtaining the necessary written authorisation; to enter and inspect any premises; to examine or demand reproduction of and seize any book; to take a statement in respect of any matter relevant and to retain for a reasonable period any book.

Such written authorisation may be obtained from the director or, if a residential premises is involved, may only be obtained from a judge of the Labour Court and with due regard to section 13 of the Constitution. In terms of section 142(6), the law relating to privilege still applies to a witness subpoenaed or when a book is produced.

A person may be held in contempt of the commission if he obstructs the objectives of the Commissioner in terms of section 142(8). 

In terms of section 142(9) a commissioner may make a finding that a party is in contempt of the Commission. The commissioner may refer the finding, together with the record of the proceedings to the Labour Court for its decision.

The Labour Court may then deal with this matter in terms of section 142(10) – (12).

In terms of section 145(2)(a)(iii) any party to a dispute who alleges a defect in any arbitration proceedings under the auspices of the Commission may apply to the Labour Court for an order setting aside the arbitration award. A defect referred hereto means that the commissioner exceeded his powers. (See hereunder the principals for a review application.)

2.11 The functions and objectives of the Commissioner

A party to a dispute should fully appreciate that the Commissioner’s function is that of a neutral third party. His only responsibility is towards the Commission and to reach an early solution to the case. His purpose is to oversee that justice shall prevail and to act fairly in all circumstances. In doing so, he has to be reasonable and oversee that employees are fairly treated by their employers. Little protection exists for employers in the LRA apart from applying the rules regarding work stoppages and strikes. The cases in the old act (1956) where employers were rewarded when employees committed an unfair labour practice, does not apply to the new dispensation.

The Commissioner could never fulfil the role of a legal representative, nor does he act in any representative capacity on behalf of any of the parties. His primary function is to deal with each party’s own point of view and to attempt to reconcile their differences.

Parties should be wary of the fact that the Commissioner has to do anything within his powers to conclude an early settlement. It may be achieved by placing issues in a totally different perspective and thereby narrowing the gap between the different respective parties’ point of views. The Commissioner should not support any party’s point of view. He may summarise the other party’s position and formulate a simplified version thereof. Thereby, he narrows the respective parties’ gap in an attempt to settle the matter.

The Commissioner is not necessarily an expert on labour law. All opinions raised should be dealt with caution. Commissioners are often selected for their special ability to understand the intricacies of a problem and to find creative ways and means to offer solutions. Labour practitioners have previously become accustomed to a system in the old Industrial Court where practising solicitors from the bar have performed this duty. It has created the situation that parties reasonably could predict the outcome of a matter as the procedure was known and they could fairly rely on Labour Appeal Court judgements that served as presidents over these matters. Labour Lawyers were able to rely on the numerous Industrial Court judgements to support their views.

The CCMA is a tribunal that does not function as a court of law, neither as a quasi-judicial body. Therefore, it does not consider any previous dispositions by similar tribunals. Arguably it should be bound by Labour Court decisions. This would entail that the Commissioner should be updated on developments in the Labour Court and the Labour Appeal Court. It is expected that the Commissioner should consider High Court findings as well.

In terms of section 117, the governing body appoints the Commissioner either on a full-time or part-time basis. Part-time Commissioners are, apart from representing the CCMA, often involved in private practices. They may have an interest in broadening their own client base. This may create a conflict of interests. Such conduct may be contrary to section 124(2) that provide that a Commissioner must be independent. 
In terms of the previous CCMA guidelines (see clause 9 of the CCMA GUIDELINES ON CONCILIATION PROCEEDINGS) that have been repealed during 2002, the following requirements were set for Commissioners to be impartial:

· A commissioner must be independent. This means if a commissioner has an interest in or a relationship with any of the parties, the commissioner may not conciliate the dispute.

· A commissioner must not only be independent but must be seen to be independent.  This means that a commissioner should disclose to the parties any prior interest or relationship with either of the parties.  If a party objects to the commissioner conciliating the dispute as a result of the disclosure the commissioner should recuse himself or herself and another commissioner should be appointed.

MEDIATORS

The mediation process faces numerous challenges, as parties are not easily convinced that they should settle their differences on the advice of a mediator who has not gained the trust of the parties. Kressel (1972) indicates that mediators spend time in the opening phases of an intervention on what he terms “reflexive” tactics, which are designed to make the mediator an effective instrument for dispute resolution.

Strategy

Essentially, the strategy is to:

· gain the trust and confidence of the parties;

· achiever rapport with them;

· discover the real issues in dispute;  and

· get a feel for the dynamics of the situation.

Mediators do not seam to be concerned about their acceptability once the parties in dispute have agreed on them.  They must reassure them that the choice was a correct one, and build a power base from which to operate and orchestrate the process.  Disinterested mediators have little direct power over relations.  They are temporary sojourners in the social network of the adversaries.  Power then, is usually ascribed to them on the basis of the parties’ perceptions of them as impartial, neutral, expert, prestigious or socially distant.  Expressive tactics should then be directed at maximising these sources of power or at least preventing their erosion.

(Ansty 1991 0n p 256)

In situations where intransigent individuals created problems, mediators use reflexive tactics in an attempt to gain trust, also attempting to speak the same language, developing rapport and impartiality and discussing costs of ongoing disagreement and pointing out that the next impasse procedure was no better than mediation.

Objectives and criteria

The range of objectives and criteria for an effective intervention include:

· achievement of a settlement;

· achievement of sufficient movement to allow the independent bargaining to continue;

· clearer definition of the issues at stake;

· removal of obstacles to bargaining;

· a broadened search for alternatives;

· tension reduction in the relationship;

· preparation of the parties to accept the consequences of continued conflict, that is, reality appraisal;

· assistance to the parties to improve their negotiation skills for future engagements;

· improved communications/understanding between the parties;  and

· promotion of a clearer understanding of the power realities in a relationship.

(Anstey 1991 0n p 260)

Timing of entry

Lewicki and Litterer (1985) propose that the timing of entry is an integral element in the success of an intervention, and the decision to embark on mediation should lie in the readiness of the parties.  Conflicts must proceed through a developmental cycle in which the parties mobilise and test their strength, assess power realities, vent emotions and exhaust their own procedural and substantive options prior to seeking external assistance.  The highest levels of motivation are likely to be experienced in situations of interactive crisis - when the parties perceive themselves as being able to move neither forward nor back, where they have little time in which to negotiate a solution, and where negotiators have little flexibility in their mandates.

Strategy and tactics

Kolb (1983) distinguishes between strategy and tactics in the mediation process, the former being an ‘overall plan, approach or method a mediator has for resolving a dispute …the way a mediator intends to manage the case, the parties and the issues’ and the latter ’ what the mediator actually does to bring the parties to settlement, to learn about the issues and priorities, and to encourage movement.’  Tactics are the behavioural specifics of strategies and can only really be understood in their context, that is, what the mediator plans to do.  She distinguished between ‘dealmakers’ who used directive information gathering and movement tactics early in the intervention and ‘orchestrators’ who used tactics to narrow the gap between the parties via consistent exchanges of increasingly refined proposals and counteroffers to the point of an acceptable package.  As the responsibility for the agreement lies with the parties, orchestrators would use directive tactics only late in the process, if at all.

Rights and interest disputes

Hiltrop (1985), in a study of 260 ACAS mediations in Britain found that there was an association between the type of issue under dispute and outcome of mediation.  While 73% of pay/conditions of work disputes were successfully resolved, only 55% of disciplinary cases, 48% of retrenchment cases and 33% of union recognition matters were settled.  In short, interests matters were shown to be more amenable to intervention than rights issues where options were more of an ‘either-or’ nature, and in which issues of principle or perceived prerogative served to entrench positions and make bargaining more difficult.

Like other critics, De Bono (1985 at p 19), in his design approach, proposes that argument-based forms of negotiation are inadequate for purposes of conflict solving.  Clash of ideas seldom produces synergistic solutions, rather it produces grudging compromise or retreat from a position.
2.12 Deadlock at the Conciliation.
If a dispute remains unresolved the commissioner issues a certificate in terms of section 135(5), referred to as a LRA 7.12 form.
	15 Issuing of a certificate in terms of section 135(5)

A certificate issued in terms of section 135(5) that the dispute has or has not been resolved, must identify the nature of the dispute as described in the referral document or as identified by the commissioner during the conciliation process.
(see CCMA rule 15 promulgated on 1 August 2002 in Government Gazette no 23611 dated 25 July 2002)


In terms of section 136(2), the Commissioner, appointed at the conciliation, may also act as arbitrator.  Any party objecting, in terms of section 136(3), to the arbitration being conducted by the same Commissioner, may file an objection with the CCMA and serve the same on all other parties.

The CCMA is then obliged to appoint another Commissioner for the arbitration. The CCMA may be directed by the parties by stating their preference for the appointment of an arbitrator.

Such preferences should be in writing, list no more than five commissioners and state that the request is made with the agreement of all the parties to the dispute. Such preferences should be submitted within 48 hours of date of the LRA 7.12 certificate been issued.

In terms of section 137, the Commissioner may also be requested to appoint a senior Commissioner to resolve the dispute at the arbitration. Such request should be based on issues as referred to in section 137(3) and should include the following:

a)
the nature of the question of law raised by dispute,

b)
the complexity of the dispute,

c)
where there are conflicting arbitration awards that are relevant to the dispute, and

d)
the public interest.

The Director’s decision is final and he may refuse such request. The Director’s decision may be taken to any court of law on review only after the dispute has been arbitrated.

2.13 Confidentiality at Conciliation

In terms of section 126(3) the Commission may not disclose to any person or in any court any information, knowledge or document that it required on a confidential basis or without prejudice in the course of performing its functions except on the order of a court.
	16 Conciliation proceedings may not be disclosed

(1) Conciliation proceedings are private and confidential and are conducted on a without prejudice basis. No person may refer to anything said at conciliation proceedings during any subsequent proceedings, unless the parties agree in writing.

(2) No person, including a commissioner, may be called as a witness during any subsequent proceedings in the Commission or in any court to give evidence about what transpired during conciliation.
(see CCMA rule 16 promulgated on 1 August 2002 in  Government Gazette no 23611 dated 25 July 2002)








� The learned judge characterised the issue as an economic matter (interest dispute) appropriate for resolution by collective bargaining (and in the final analysis by a power play) rather than by judicial determination. On this view, a severance package(accept for the minimum of one weak’s salary for every year of service in terms of the BCEA) is akin to a wage increase and is something which must be negotiated between the parties. It is not the place of the courts, as a rule, to order an employer to award a pay increase.


The benefits under the loan schemes in our view are not so closely related to the employer-employee relationship to establish a right to compel the appellant to negotiate collectively thereon. It seems more to be an interest dispute between appellant and respondent which might open to respondent the opportunity to make use of the dispute mechanism of the Act.


� The applicant had a relatively short period of service with the respondent... He had worked for the respondent for only two years and two months when he was retrenched. I am not therefore dealing here with the case of an employee who had given his employer many years of long service and deserved to be treated generously on that account.


�  These benefits were related to his duties as employee and fell away upon retrenchment.


� The applicant's employment contract made no provision for relocation costs upon termination of employment.


� he is free to pursue his claim by way of a civil action in another court, but I cannot see how it can form part of a claim for compensation in this court. The same considerations apply to the bank charges claim for R1 302 and the Swiss Ranch account for R900.


� This was a benefit conditional upon the applicant's being employed by the respondent. It is not a real loss and in any case it appears to be too remote.


� The Appellate Division in Sigournay v Gillbanks 1960 (2) SA 552 (A) upheld that approach:


'In the result Henochsberg J treated the liability to tax as a contingency, and included it in the rough set off to which I have referred....  In this case the material for making any adjustment on account of income tax is very slender and if such an adjustment were made it might well be widely wrong.  In the circumstances it seems to me that this Court should not take the tax factor into account in deciding this appeal.'


�The court found further that the challenge on the reliance on actuarial evidence cannot apply to all cases and cannot be a principle of application to the computation of compensation in unfair dismissal matters. In an appropriate case, where it is established that as a result of the unfair labour practice the employee will not be in receipt of any income for the rest of his working life, the best method of establishing the financial loss suffered by the employee would be to adduce the evidence of an actuary. Such loss as determined by the actuary will, however, not necessarily be the amount of compensation awarded to the employee. In a case where it is not established that the employee will not be in receipt of any income for the rest of his working life or an extended period of time, actuarial evidence will be inappropriate. The financial loss can in such a case be determined by mathematical calculation made by the parties, their representatives and the court. 


Accordingly, in the usual retrenchment case, it is inappropriate to rely on the evidence of an actuary. The Industrial Court should interpret the concept of compensation in a case such as this one as similar to one for general damages: it is not one which is capable of precise mathematical calculation.


�Furthermore, the employer must comply with S 195 of the Labour Relations Act, Act no 66, 1995 and pay the employee any outstanding entitlements e.g. pro rata leave pay ; pro rata bonus ; notice pay etc


�  It is a well-known and generally accepted tenet of our law that one must mitigate one's losses and to that end a claimant should take all reasonable steps.  This principle was applied in Kinemas Ltd v Berman 1932 AD 246.  Applicants have apparently not acted properly and reasonably in order to minimize their losses.


The Labour Appeal Court took into account that the employee had been offered reinstatement some two-and-a-half months after his dismissal, which he had rejected because he had in the interim established a viable business. The employee argued that, although the business was viable, it had not earned him an income for a period of six months after his dismissal. The Labour Appeal Court's view was that the employer could not be held responsible for the losses the employee suffered from the date of the offer of reinstatement. The employee had been obliged to mitigate his losses, which he could have done by accepting the offer.


� Because of the fact that the applicant had declined alternative employment and because of its finding that the relationship between the parties had deteriorated, the court decided not to reinstate the applicant but to award him compensation equivalent to the remuneration foregone from the time of his dismissal until the time that he could have secured other employment (a total of six weeks).


� The court found that the dispute was based on the contention that the settlement agreement was subsequently amended and that the respondent failed to comply in good faith with a promise made by its representative to grant an extension. It was therefore clear that the dispute concerned the settlement agreement and actions subsequent to the conclusion of the agreement and did not concern the original employer-employee relationship. The court confirmed that a settlement agreement of this nature constituted a compromise, which had the effect of res judicata and was an absolute defence to an action on the original cause of action, viz the employee's employment or the termination  thereof. The employee was accordingly confined to her remedies on the settlement agreement, which remedies had to be sought in the ordinary courts.


� Where there is a consensual termination of the contractual relationship between an employer and an employee in a matter in the Industrial Court, the first factual inquiry is to determine whether the consensual termination of the contractual relationship also amounted to a termination of the employment relationship. The court found that, in this case, the express terms of the respondent's acceptance of the termination benefits admitted of no reasonable construction other than that his employment relationship would come to an end; that the payments were in respect of the termination of the employment relationship; and that these payments constituted a full and final settlement of moneys owing to him by the appellant arising from the termination of his employment relationship with the appellant. If this was so, then the respondent was no longer an 'employee' in terms of the Act when he instituted his claim in the Industrial Court, unless he proved that his acceptance of the termination benefits was not binding.





