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CHAPTER 4: At the Arbitration/ Labour Court

(This chapter has been updated in July 2004)

4.1 Introduction

The procedure followed at the Labour Court’s is not similar to the approach adopted at the Arbitration at the CCMA. The Labour Court follows a formal approach, as expected in a normal court of law. 

The Labour Court is a High Court that has authority, inherent powers and standing, in relation to matters under its jurisdiction, equal to that which a court of a Provincial Division of the High Court has in relation to the matters under its jurisdiction.

The Labour Court is constituted before a single judge. A judge of the Labour Court must be a judge of the High Court or be a person who is a legal practitioner and has knowledge, experience and expertise in labour law.

The Labour Court has exclusive jurisdiction in respect of all matters that elsewhere in terms of this Act or in terms of any other law are to be determined by the Labour Court. (see the provisions in terms of the Basic Conditions of Employment act, 75 of 1997, Employment Equity Act, 55 of 1998, Skills Development Act, Unemployment Insurance Act, 63 of 2001, Occupational Health and Safety Act, 85 of 1993, ect.).

The Labour Court has concurrent jurisdiction with the High Court-

in respect of any alleged violation or threatened violation, by the State in its capacity as employer of any fundamental right entrenched in Chapter 3 of the Constitution; and

in respect of any dispute over the constitutionality of any executive or administrative act or conduct, or any threatened executive or administrative act or conduct, by the State in its capacity as employer.

The intention of the legislature in passing the LRA 1995 was to create a specialist court with the object of giving effect to the general scheme of the Act, namely the resolution of labour disputes. The Labour Court, unlike its predecessor the Industrial Court, is a superior court with the same status as the High Court in respect of matters within its jurisdiction. The Labour Court has exclusive jurisdiction in respect of all matters to be determined in terms of the LRA or any other law. The Labour Court has concurrent jurisdiction with the High Court in certain specified instances, which emphasizes the intention to exclude the High Court's jurisdiction otherwise. Section 68 of the LRA, which deals with strikes not in compliance with the Act, provides that in the case of any strike or conduct in furtherance of a strike, the Labour Court has exclusive jurisdiction to grant an interdict or order restraining participation in such strike or any conduct in furtherance thereof.

(See COIN SECURITY GROUP (PTY) LTD v SA NATIONAL UNION FOR SECURITY OFFICERS & OTHER WORKERS & OTHERS (1998) 19 ILJ 43 (C))

Except as provided in section 158 (2), the Labour Court does not have jurisdiction to adjudicate an unresolved dispute if this Act requires the dispute to be resolved through arbitration. (See sect 157 (5)).

If at any stage after a dispute has been referred to the Labour Court, it becomes apparent that the dispute ought to have been referred to arbitration, the Court may-

(a)
stay the proceedings and refer the dispute to arbitration; or

(b)
with the consent of the parties and if it is expedient to do so, continue with the proceedings with the Court sitting as an arbitrator, in which case the Court may only make any order that a commissioner or arbitrator would have been entitled to make. (See section 158(2))

The Director of the CCMA may decide in terms of section 191(6) that any party to the dispute must refer the dispute about an unfair dismissal to the Labour Court, on application.

On making this decision, the Director must give the parties to the dispute and the Commissioner an opportunity to make representations.

The Director’s decision is final and the decision may only be reviewed subsequent to the dispute being arbitrated or adjudicated.

The High Court is sometimes approached in circumstances where parties request an urgent application in generally strike related cases. The notion that the High Court should have jurisdiction for the limited purpose of interdicting intimidation and that the other incidents which constituted improper picketing pure and simple should have been referred to the Labour Court offended against the court's duty to avoid a proliferation and multiplicity of court proceedings with their attendant costs. ( MONDI PAPER (A DIVISION OF MONDI LTD) v PAPER PRINTING WOOD & ALLIED WORKERS UNION & OTHERS (1997) 18 ILJ 84 (D) at 85A)

4.2 Powers of Labour Court 
Section 158 provides the powers of the Labour Court which are extremely wide and include the making of any appropriate order, including inter alia the grant of urgent interim relief, an interdict and an order directing the performance of any particular act which order, when implemented, will remedy a wrong and give effect to the primary objects of the Act.

The last mentioned power in itself is incredibly wide as are the other powers to grant declaratory orders, awards of compensation and damages in any circumstances contemplated in the Act and order compliance with any provision of the Act. Also included are powers of review of the performance or purported performance of any function provided for in the Act or any act or omission of any person or body in terms of the Act, any decision taken or any act performed by the state in its capacity as employer, on any grounds that are permissible in law. Finally the Labour Court is empowered to deal with all matters necessary or incidental to performing its functions in terms of the Act or any other law.
( MONDI PAPER (A DIVISION OF MONDI LTD) v PAPER PRINTING WOOD & ALLIED WORKERS UNION & OTHERS (1997) 18 ILJ 84 (D) at 88I)

 The Labour Court may-



(a)
make any appropriate order, including-




 (i)
the grant of urgent interim relief;




(ii)
an interdict;

(iii)
an order directing the performance of any particular act which order, when implemented, will remedy a wrong and give effect to the primary objects of this Act;




(iv)
a declaratory order;

(v)
an award of compensation in any circumstances contemplated in this Act;

(vi)
an award of damages in any circumstances contemplated in this Act; and




(vii)
an order for costs;



(b)
order compliance with any provision of this Act;

(c)
make any arbitration award or any settlement agreement an order of the Court;

(d)
request the Commission to conduct an investigation to assist the Court and to submit a report to the Court;

(e)
determine a dispute between a registered trade union or registered employers' organisation and any one of the members or applicants for membership thereof, about any alleged non-compliance with-

(i)
the constitution of that trade union or employers' organisation (as the case may be); or

(ii)
section 26 (5) (b) (trade union that is party to a closed shop agreement refuse an employee membership or expel an employee from the trade union);

(f)
subject to the provisions of this Act, condone the late filing of any document with, or the late referral of any dispute to, the Court;

(g)
subject to section 145, review the performance or purported performance of any function provided for in this Act on any grounds that are permissible in law;

(h)
review any decision taken or any act performed by the State in its capacity as employer, on such grounds as are permissible in law;

(i)
hear and determine any appeal in terms of section 35 of the Occupational Health and Safety Act, 1993 (Act 85 of 1993); and

(j)  deal with all matters necessary or incidental to performing its functions in terms of this Act or any other law.

(See section 158)

The Labour Court may make an order for the payment of costs, according to the requirements of the law and fairness. (See sect 162).

4.3 Powers of the Commissioner at the arbitration.
If a dispute remains unresolved after conciliation, the Commission must arbitrate the dispute if-

this Act requires that dispute to be arbitrated and any party to the dispute has requested that the dispute be resolved through arbitration; or

all the parties to the dispute in respect of which the Labour Court has jurisdiction consent  in writing to arbitration under the auspices of the Commission.

                      (See sect 133(2)).

Any party to a dispute about a matter of mutual interest may refer the dispute in writing to the Commission. (See sect 134).

Insofar as s 134 of the Act allows any party to a dispute about a matter of mutual interest to refer the dispute in writing to the commission if the parties are, inter alia , one or more trade unions or one or more employees, it may be argued that the referral in terms of s 191 may be made by a trade union. It cannot be construed, however, that the referral may be made by a labour consultancy instead of the employee.

Even if I were to accept a relaxing of the technicalities as not to have been an unreasonable exercise of the second respondent's administrative discretion, the very fact that the second respondent emphatically stated that employees should sign their referrals for themselves and that the signing of the referral form on behalf of the employee stretched assistance too far, supports the submission that the second respondent's decision with regard to the validity of the referral was neither justifiable in relation to the reasons given for it, nor reasonable.
(See RUSTENBURG PLATINUM MINES LTD (RUSTENBURG SECTION) v COMMISSION FOR CONCILIATION, MEDIATION & ARBITRATION & OTHERS (1998) 19 ILJ 327 (LC) at 332D-E)

The commissioner may conduct the arbitration in a manner that the commissioner considers appropriate in order to determine the dispute fairly and quickly, but must deal with the substantial merits of the dispute with the minimum of legal formalities.

Subject to the discretion of the commissioner as to the appropriate form of the proceedings, a party to the dispute may give evidence, call witnesses, question the witnesses of any other party, and address concluding arguments to the commissioner.

The commissioner must take into account any code of good practice that has been issued by NEDLAC or guidelines published by the Commission in accordance with the provisions of this Act that is relevant to a matter being considered in the arbitration proceedings. 

On good cause shown, the director may extend the period within which the arbitration award and the reasons are to be served and filed.

The commissioner may make any appropriate arbitration award in terms of this Act, including, but not limited to, an award-



that gives effect to any collective agreement;



that gives effect to the provisions and primary objects of this Act;



that includes, or is in the form of, a declaratory order.

(See sec 138)


4.4 Other powers included in the act.

A commissioner who has been appointed to attempt to resolve a dispute may-

subpoena for questioning any person who may be able to give information or whose presence at the conciliation or arbitration proceedings may help to resolve the dispute;

subpoena any person who is believed to have possession or control of any book, document or object relevant to the resolution of the dispute, to appear before the commissioner to be questioned or to produce that book, document or object;

call, and if necessary subpoena, any expert to appear before the commissioner to give evidence relevant to the resolution of the dispute;

call any person present at the conciliation or arbitration proceedings or who was or could have been subpoenaed for any purpose set out in this section, to be questioned about any matter relevant to the dispute;

administer an oath or accept an affirmation from any person called to give evidence or be questioned;

at any reasonable time, but only after obtaining the necessary written authorisation-

enter and inspect any premises on or in which any book, document or object, relevant to the resolution of the dispute is to be found or is suspected on reasonable grounds of being found there; and

examine, demand the production of, and seize any book, document or object that is on or in those premises and that is relevant to the resolution of the dispute; and

take a statement in respect of any matter relevant to the resolution of the dispute from any person on the premises who is willing to make a statement; and

inspect, and retain for a reasonable period, any of the books, documents or objects that have been produced to, or seized by, the Commission.

A subpoena issued for any purpose in terms of the above provisions must be signed by the director and must-

specifically require the person named in it to appear before the commissioner;

sufficiently identify the book, document or object to be produced; and



state the date, time and place at which the person is to appear.


The written authorisation referred to-

if it relates to residential premises, may be given only by a judge of the Labour Court and with due regard to section 13 of the Constitution, and then only on the application of the commissioner setting out under oath or affirmation the following information-




the nature of the dispute;

the relevance of any book, document or object to the resolution of the dispute;

the presence of any book, document or object on the premises; and

the need to enter, inspect or seize the book, document or object; and



in all other cases, may be given by the director.

The owner or occupier of any premises that a commissioner is authorised to enter and inspect, and every person employed by that owner or occupier, must provide any facilities that a commissioner requires to enter those premises and to carry out the inspection or seizure.

The commissioner must issue a receipt for any book, document or object seized.

The law relating to privilege, as it applies to a witness subpoenaed to give evidence or to produce any book, document or object before a court of law, applies equally to the questioning of any person or the production or seizure of any book, document or object in terms of this section.

The Commission must pay the prescribed witness fee to each person who appears before a commissioner in response to a subpoena issued by the commissioner.

4.5 Recording of Commission proceedings

	36. Recordings of Commission proceedings

(1) The Commission must keep a record of -

(a) any evidence given in an arbitration hearing;

(b) any sworn testimony given in any proceedings

before the Commission; and

(c) any arbitration award or ruling made by a

Commissioner.

(2) The record may be kept by legible hand-written notes or

by means of an electronic recording.

(3) A party may request a copy of the transcript of a record or

a portion of a record kept in terms of subrule (2), on

payment of the costs of the transcription.

(4) After the person who makes the transcript of the record

has certified that it is correct, the record must be returned

to the provincial Registrar.

(5) The transcript of a record certified as correct in terms of

subrule (4) is presumed to be correct, unless the Labour

Court decides otherwise.
(see CCMA rule 36 promulgated on 1 August 2002 in Government Gazette no 23611 dated 25 July 2002)


The CCMA is obliged in terms of rule 7(7) of the Rules of the Labour Court to provide the written record of arbitration proceedings before it and the reasons for its decision when called upon to do so. If it does not file the documents in its possession and gives no explanation why it has failed to comply with the rule 7(7) notice, an order of costs may be made against the CCMA.

(See SAPPI KRAFT (PTY) LTD t/a TUGELA MILL v MAJAKE NO & OTHERS (1998) 19 ILJ 1240 (LC) at 1240H-J)

4.6 Reconvening to conciliation

If all the parties consent, the commissioner may suspend the arbitration proceedings and attempt to resolve the dispute through conciliation.

In terms of section 150(2), the Commission may offer to appoint a commissioner to assist the parties to resolve through further conciliation a dispute that has been referred to the Commission or a council and in respect of which-

(a)
a certificate has been issued in terms of section 135 (5) (a) stating that the dispute remains unresolved; or 



(b)
the period contemplated in section 135 (2) has elapsed;

4.7 Non-appearance at arbitration

If a party to the dispute fails to appear in person or to be represented at the arbitration proceedings, and that party-

had referred the dispute to the Commission, the commissioner may dismiss the matter; or

had not referred the dispute to the Commission, the commissioner may-

continue with the arbitration proceedings in the absence of that party; or




adjourn the arbitration proceedings to a later date.

	30. What happens if a party fails to attend proceedings before the

Commission

(1) If a party to the dispute fails to attend or be represented at any

proceedings before the Commission, and that party -

(a) had referred the dispute to the Commission, a

commissioner may dismiss the matter by issuing a written

ruling; or

(b) had not referred the matter to the Commission, the

commissioner may -

(i) continue with the proceedings in the absence of

that party; or

(ii) adjourn the proceedings to a later date.

(2) A commissioner must be satisfied that the party had been

properly notified of the date, time and venue of the proceedings,

before making any decision in terms of subrule (1).

(3) If a matter is dismissed, the Commission must send a copy of

the ruling to the parties.
(see CCMA rule 30 promulgated on 1 August 2002 in Government Gazette no 23611 dated 25 July 2002)


4.8 Contempt of the Commission

 A person commits contempt of the Commission-

if, after having been subpoenaed to appear before the commissioner, the person without good cause does not attend at the time and place stated in the subpoena;

if, after having appeared in response to a subpoena, that person fails to remain in attendance until excused by the commissioner;

by refusing to take the oath or to make an affirmation as a witness when a commissioner so requires;

by refusing to answer any question fully and to the best of that person's knowledge and belief ;

if the person, without good cause, fails to produce any book, document or object specified in a subpoena to a commissioner;

if the person wilfully hinders a commissioner in performing any function conferred by or in terms of this Act;

if the person insults, disparages or belittles a commissioner, or prejudices or improperly influences the proceedings or improperly anticipates the commissioner's award;

by wilfully interrupting the conciliation or arbitration proceedings or misbehaving in any other manner during those proceedings;

by doing anything else in relation to the Commission which, if done in relation to a court of law, would have been contempt of court.

A commissioner may make a finding that a party is in contempt of the Commission for any of the reasons set out in subsection 142(8). 

A commissioner may make a finding that a party is in contempt of the Commission for any of the reasons set out in subsection (8). The commissioner may refer the finding, together with the record of the proceedings, to the Labour Court for its decision in terms of section 142(11). (See section 142(9)).

The second application dealt with an alleged contempt of the commissioner by Malan. The commissioner found Malan guilty of contempt in terms of s 142 of the LRA and referred the matter to the Labour Court in terms of s 142(9) to make an appropriate order. The court noted that the section must be interpreted in the light of the Constitution 1996 that a judge should not be a judge in his or her own cause which would be the case if the commissioner could find a person guilty of contempt of court. The court found that the commissioner was not empowered by the section to find anyone guilty of contempt. The proper way to deal with such a situation was to refer the alleged contempt to the Labour Court for a finding that it was contempt and to make an appropriate order. Such a referral takes place by way of application. The court consequently found that the commissioner had exceeded her powers and that her decision fell to be set aside on review.

(See COLYER v ESSACK NO & OTHERS (1997) 18 ILJ 1381 (LC) at1381G-J)

4.9 Failure to attend at Court or at the Arbitration.

In the event that the applicant or employee party fails to attend the proceedings at the Labour Court the other party may request that the matter be struck of the record and in that an order as to costs be issued against the relevant party.

In terms of Labour Court rule 15(1), if a matter is struck off the roll because a party who initiated the proceedings was not present, the matter may not be re-enrolled without that party having provided the court with a satisfactory explanation, under oath or affirmation, for the failure to attend court.

(2) The affidavit or affirmation must be delivered and the registrar must place it before a judge in chambers, to decide whether the matter may be re-enrolled.

(3) The judge before whom the affidavit or affirmation is placed may order that an application for re-enrollment be made. In that event, the application must comply with rule 11.

In the event that the respondent or employer party fails to attend the hearing the presiding officer would need proof that the other party has been properly advised of the hearing, that there does not exist sufficient reason for his absence and that all the formalities has been complied with.

The applicant may request that a default order is issued against the respondent and that the court or arbitrator should grant the relief sought for.

The presiding officer may request the applicant to present his case in the absence if the other party and to give evidence to the extent that relief should be allowed.

4.10 Default judgments
In terms of Labour Court rule 16(1) if no response has been delivered within the prescribed time period or any extended period granted by the court within which to deliver a response, the registrar must, on notice to the parties, enroll a matter for judgment by default-



(a)
if requested to do so by any party that has initiated the proceedings; or



(b)
if directed to do so by a judge in terms of rule 6 (5) (a).

(2) Sub-rule (1) (a) does not apply if the party initiating the proceedings instructs the registrar not to enroll the matter for judgment by default.

(3) If a matter has been enrolled for default judgment, the person initiating the proceedings may request the registrar to have the matter removed from the roll if the matter has been settled or an extension of time has been granted.

(4) If the registrar receives a request in terms of sub-rule (3), the registrar must remove the matter from the roll.

4.11 Preliminary points
Either party before the commencement of the proceedings may raise such issues in limine.

Such issues may include:

· Lack of jurisdiction of the Court or Arbitrator (territorially/substantively);

· No conciliation has taken place;

· The other party did not adhere to the time requirements as referred to in the Rules;

· No employment relationship existed between the parties; or

· The matter has been settled or the employee voluntarily resigned (res judicata)

If a technical issue of this nature that is raised after the commencement of the proceedings, it is referred to as a special plea.

Presumption as to who is employee

200A(1) Until the contrary is proved, a person who works for, or renders services to, any other person is presumed, regardless of the form of the contract, to be an employee, if any one or more of the following factors are present: 



(a)
the manner in which the person works is subject to the control or direction of another person; 



(b)
the person's hours of work are subject to the control or direction of another person; 



(c)
in the case of a person who works for an organisation, the person forms part of that organisation; 



(d)
the person has worked for that other person for an average of at least 40 hours per month over the last three months; 



(e)
the person is economically dependent on the other person for whom he or she works or renders services; 



(f)
the person is provided with tools of trade or work equipment by the other person; or 



(g)
the person only works for or renders services to one person.

(2) Subsection (1) does not apply to any person who earns in excess of the amount determined by the Minister in terms of section 6 (3) of the Basic Conditions of Employment Act.


(3) If a proposed or existing work arrangement involves persons who earn amounts equal to or below the amounts determined by the Minister in terms of section 6 (3) of the Basic Conditions of Employment Act, any of the contracting parties may approach the Commission for an advisory award on whether the persons involved in the arrangement are employees. 


(4) NEDLAC must prepare and issue a Code of Good Practice that sets out guidelines for determining whether persons, including those who earn in excess of the amount determined in subsection (2) are employees.

(See section 200A).

4.12 Consent to orders

In terms of Labour Court Rule 17 a party who opposes any proceedings may at any time consent to the whole or any part of the relief sought in the proceedings.

The consent referred to in sub-rule (1) must be in writing, signed and dated by the party consenting to the relief, and witnessed.

4.13 Burden of proof

The onus in dismissal disputes to proof the existence of the dismissal and that the dismissal was fair is vested in the employee and the employer respectively. 

In terms of section 192 (Onus in dismissal disputes), in any proceedings concerning any dismissal, the employee must establish the existence of the dismissal. If the existence of the dismissal is established, the employer must prove that the dismissal is fair.

The burden of proof that rests with a particular party should not be regarded similar to the duty to start leading evidence in a hearing. In other words, the party who has to proof the dismissal or the fairness for the dismissal is not necessary the first to start leading evidence.

Generally, if the dismissal of the employee has not been established, the employee shall start leading evidence. The same applies in constructive dismissal cases. In all other cases, the employer shall start leading evidence, proofing that it fairly dismissed the employee.
From experience, I have found that in certain circumstances the decision which party shall begin may be of vital importance to the outcome of the hearing.

Curtain benefits may be deprived from starting leading evidence first. This may create the opportunity to make the first impression and to set the tone according to which the hearing shall take place. The other party is put on the defence and may find it difficult to launch an attack. 

Start leading evidence

The party who start leading evidence has the risk of not dealing with the issues that may form part of the evidence presented by the other party who start second. Giving the party who started first another opportunity to address the new issue raised by the second party may solve this problem. This however should only be allowed if the party who started first was unaware of the second party’s intentions to produce the evidence and in the event that the presiding officer at the trial allows this evidence. This should always be avoided by the parties conducting and preparing a proper pre-arbitration minute, which deals with such matters.
In the Labour Court one would expect the Judge to adopt a more formal approach than a commissioner. The parties are expected to include all matters that shall form part of the issues to be dealt with in court in their respective court papers or to reach agreement on the facts that are common cause, the facts that are in dispute and the issues that the court is required to decide. (See par 3.5 above). This may also be achieved at the pre-trial conference. It is for the party who raises new evidence to convince the court why it was not raised before or should be allowed in court for the thirst time. This is done by such party seeking relief to amend its court papers at or prior to the hearing.
The arbitration allows for a more informal process than that applied in Court. The pre-trial procedure are often absent and do only occur if the parties have managed to get together and have defined the issues more closely. The Commissioner may be more tolerant in dealing with evidence. The Commissioner may prefer to rather uncover the truth than to follow a too legalistic approach. The arbitration has been referred to as a more “robust” procedure, which offers the Commissioner flexibility in drawing his conclusions. 

Leading evidence last

The advantage to lead evidence last may be that the party is allowed more time to plan a defence and to decide which witnesses shall be called to deal with the allegations. The party has the opportunity to establish weather the statements previously obtained are factually consistent with the evidence led by the thirst party’s witnesses. He is able to make minor corrections by refreshing a witnesses mind on events that may have been taken place a long time ago.

If the parties are unable to agree on who shall start leading evidence, it is a matter for argument and the presiding officer will have to make his ruling. The parties should discuss this issue before the commencement of the trial. This may be an unfortunate approach as both parties are kept in anticipation on who shall start first. All witnesses will have to be available. This may waste valuable time and money and cause inconvenience to the witnesses.

4.14 Opening statement

The presiding officer may request the party who shall give evidence thirst to make an opening statement.

An opening statement may serve a purpose to give a brief summary of the facts that shall be relied on and to indicate how many witnesses shall be called as well as the contents of their testimony. It gives the presiding officer more insight into the matter and enables him to assess the duration of the hearing.

It has become practice not to make an opening statement and rather to start presenting evidence to save time.

4.15 Evidence in chief

The witnesses are called one by one by the party who has started to present evidence. All the facts that are relevant to the issues that need to be proved are presented through witnesses. The events are usually presented in a chronological sequence with all the witnesses filling in the story like putting together a puzzle. Documents, photographs, records, recordings, transcripts or minutes of meetings and discussions are referred to in support of the evidence. This is used to refresh a witness’ memory and to substantiate what is said.

It is important that the evidence has quality value and not quantity value. The person who had the best opportunity to observe the events or who has the best understanding of what has transpired, should be the best suitable person to present evidence. In other words, a witness who only has knowledge of the events because he overheard someone else whom witnessed it, is not in a position to give a first hand account of the matter. Hearsay evidence is generally not admissible if the evidence by the person who had the first hand experience is not presented as well. Hearsay evidence is irrelevant and can not contribute towards creating a clear understanding of what exactly transpired. The witness is merely using another person’s words, which makes it difficult to challenge under cross-examination.

Evidence consists of three dimensions, which are communication, memory and observation. By communicating, the other two capabilities are tested. Witnesses do not respond in the same manner to questions. Due to people’s variable abilities to communicate or to express themselves, the person presenting the case is restricted to translate his thoughts by using the witness as a vehicle. Evidence may not be fabricated as it departs from the truth. 

The witness is questioned and responds with an answer. The witness is directed through the events. The reality that exists in our courts is far removed from the fiction-like soup operas that are common in the movies. Emotion does not play such big part in the real court situation and it takes patience and perseverance to get a story across.

During evidence in chief, a witness may not be asked leading questions. A leading question is a question that already contains the answers and only needs yes or no answers. Questions should contain the “W”-questions, such as “who”, “where”, “when”, “what”, “why” and “how”. But not all “W”-questions are allowed and not all yes or no answers are wrong. It depends on the substance of the evidence and the witness’ ability to give an account of the events.

Great caution should be observed when the punch line is approached. The events that let to the dismissal are important and the whole picture should now be complete. Every aspect of what was said, who said it, who was present when it was said, what was the immediate response to what was said, exc., should be covered.  You should avoid that gaps are being created in your testimony and thereby, give your opponent the opportunity to change your story. Any slip at this important stage of presenting evidence may be lethal and may result in your ultimate failure to convince the arbitrator of your best intentions.

Verbal evidence has to do with reliability and trust. A witness that generates an impression that he is not telling the truth or is hiding something may result in the presiding officer to find a reason to reject this evidence. This may inevitably result in a situation similar to an absolution of the instance order been issued. If the burden of proof rests with that party, he would not be granted the relief that he was seeking.

As a rule, a party is not allowed to rely only on statements or affidavits without the benefit of the witness being cross-examined. The reason is that the other party is deprived of the opportunity to cross-examine such evidence and shall cast doubt over the authenticity of such evidence. The parties may agree to admit such evidence.

Finally, after the party has covered all the issues to proof his case, he may request that the witness may be relieved. He will be allowed to re-examine the witness after the other party’s cross-examination, but he may only ask questions to the extend that the evidence was covered in cross-examination. No new evidence may be introduced at this point in time.

4.16  Cross-examination

It is difficult to picture a hearing without the other party been allowed to impose intrusive questions on all issues dealt with in the evidence in chief. He should be allowed to properly question the witness.  Cross-examination is an art and can be achieved through practice and exposure to various situations. The role of the litigation attorney is therefore to get to the core of the story. The witness is put under pressure to show that his evidence contains factual inconsistencies and thereby, the value of his evidence is reduced. The witness is lured into giving evidence that favours the other party.

The questioner may add more information to the witness’ evidence. The questioner is not limited to the scope of evidence covered by the witness in his evidence in chief. 
In Labour law issues the employee always has an interest in the matter that may involve a substantial amount of money in the form of compensation. His only interest is to cover his side of the story and to narrow down the issues. In capacity related dismissals the employee would probably omit the numerous attempts that were made to improve his performance and disregard the several warnings that were issued and the deadlines set before he was dismissed. He may allege that the employer has treated him different from the other employees and that his dismissal was an act of discrimination.

In conduct related dismissals the employee may allege that no rule existed or that he was ignorant of its existence or that his actions was not in breach of any rule or that the rule was not enforced before, as similar transgressions by other employees were always allowed. The employee may allege that the rule was not transgressed as it falls outside the scope of his employment or that the employer has prosecuted the wrong person. 

The employee may allege that he was not insubordinate as the instruction issued to him falls outside his job description, or that the person who issued the instruction had no authority to do so or that the instruction was imprecise or impossible to obey.

The employee may admit that he made an error but it was as a result of bad judgement or negligence on his behalf. The punishment may have been too harsh in the circumstances. The presiding officer will find it difficult to set the standard of conduct on behalf of the employer as this may fall outside his authority or to prescribe to an employer on how to conduct his business. 

Probably, the most important issue that may determine the outcome of the hearing is weather the relationship of trust was breached to such an extent that the employer would not be able to rely on an employee without constantly being a watchdog to overseeing his actions. The trust is fundamental to the nature of the employment relationship without which it can not exist. 

These are only a few examples of challenges that the questioner is faced with during the cross-examination. It is a sometimes a difficult task. No rule is cast in stone and each situation should be dealt with on its own merits. The Labour law calls for fairness as its primary criteria. These principles are not always similar to the rules that guide unlawful conduct or the breach of a contract. 

The questioner is allowed to challenge the witness and may even pose leading questions to the witness. Cross-examination does not mean examining crossly. The presiding officer will disregard inaccuracies or versions that are put to the witness that are incorrect.

The failure by the questioner to clear statements made by the witness that are false or that construe lies, are inexcusable as the response by the witness is of major interest. The presiding officer may consider unchallenged evidence as the truth. 

4.17 Re-examination

The purpose of re-examination is to clear inconsistencies or wrong impressions or to add to the issues that were raised during the cross-examination for the thirst time. It should be avoided to re-examine as far as possible.

4.18 Closing down arguments

After the party, who testified last, concluded his evidence, the parties are allowed to give their closing statements. Now is the time for the respective parties to deal with all the evidence that were let at the hearing in their respective arguments.

The presiding officer may challenge the parties while presenting their respective arguments. It should benefit the parties, as the opportunity should be utilised to substantiate their opinion and to persuade the presiding officer of their arguments.

The parties will need to rely on various authorities in support of their arguments and that are relevant to the matter.

The party who started leading evidence has the first opportunity to address the Arbitrator, followed by the second party and again by the first party responding to the second party.

The Arbitration procedure is informal and the commissioner is not bound by any prescribed format. A party may insist that a fair procedure is being followed and there is be no reason why such a request should be denied.

4.19 Remedies for unfair dismissal

(1) If the Labour Court or an arbitrator appointed in terms of this Act finds that a dismissal is unfair, the Court or the arbitrator may-

(a)
order the employer to reinstate the employee from any date not earlier than the date of dismissal;

(b)
order the employer to re-employ the employee, either in the work in which the employee was employed before the dismissal or in other reasonably suitable work on any terms and from any date not earlier than the date of dismissal; or

(c)
order the employer to pay compensation to the employee.

(2) The Labour Court or the arbitrator must require the employer to reinstate or re-employ the employee unless-

(a)
the employee does not wish to be reinstated or re-employed;

(b)
the circumstances surrounding the dismissal are such that a continued employment relationship would be intolerable;

(c)
it is not reasonably practicable for the employer to reinstate or re-employ the employee; or

(d)
the dismissal is unfair only because the employer did not follow a fair procedure.

(3) If a dismissal is automatically unfair or, if a dismissal based on the employer's operational requirements is found to be unfair, the Labour Court in addition may make any other order that it considers appropriate in the circumstances.

(4) An arbitrator appointed in terms of this Act may determine any unfair labour practice dispute referred to the arbitrator, on terms that the arbitrator deems reasonable, which may include ordering reinstatement, re-employment or compensation.

(See sect 193)

4.20 Compensation

In terms of section 194, the compensation awarded to an employee whose dismissal is found to be unfair either because the employer did not prove that the reason for dismissal was a fair reason relating to the employee's conduct or capacity or the employer's operational requirements or the employer did not follow a fair procedure, or both, must be just and equitable in all the circumstances, but may not be more than the equivalent of 12 months' remuneration calculated at the employee's rate of remuneration on the date of dismissal.

The compensation awarded to an employee whose dismissal is automatically unfair must be just and equitable in all the circumstances, but not more than the equivalent of 24 months' remuneration calculated at the employee's rate of remuneration on the date of dismissal.

The compensation awarded to an employee in respect of an unfair labour practice must be just and equitable in all the circumstances, but not more than the equivalent of 12 months remuneration.

In terms of section 195, compensation may be claimed in addition to any other amount.

An order or award for compensation made in terms of this Chapter is in addition to, and not a substitute for, any other amount to which the employee is entitled in terms of any law, collective agreement or contract of employment. (See par 2.1-v above)

The second case where further useful guide-lines on the question of compensation and the court's approach thereto appears, is a recent decision of this division, Camdons Realty (Pty) Ltd & another v Hart (1993) 14 ILJ 1008 (LAC). The following appears at 1018G-1019D:

'If it chooses to award compensation, what it awards must be compensation properly so called. Compensation is not synonymous with a gratuity. In its ordinary meaning the term envisages an amount to make amends for a wrong which has been inflicted. In the context within which it is used, I agree with the view of Combrinck J in Ferodo (Pty) Ltd v De Ruiter (LAC unreported 4 March 1993) [(1993) 14 ILJ 974 (LAC) ] that it means a payment to offset or counter-balance financial loss which has resulted from the wrongful act. (See too, Alert Employment Personnel (Pty) Ltd v Leech (1993) 14 ILJ 655 (LAC) .) The primary enquiry must accordingly be to determine what that loss is taking into account that an unfair dismissal can take various forms and that the loss must be causally related to the particular act which has been found to be unfair.

The loss resulting from an unfair dismissal may itself take various forms. Quite obviously the employee may sustain direct loss of remuneration until he finds or may reasonably be expected to find alternative employment, but in my view it need not necessarily be confined to this. The dismissal may result in other less obvious harm, as for example a blemish on the employee's employment record. If the Industrial Court is satisfied that such a loss has occurred and it is able on the evidence before it to place a value on that loss, in my view it is entitled to take it into account in its assessment.

An assessment of the loss which has been sustained does not, however, conclude the enquiry. The court may determine the dispute only on terms which it considers reasonable. This in itself contemplates that a claimant will not necessarily recover the full amount of his loss, but only such amount thereof as may be considered to be reasonable. While there may be circumstances in which it would be reasonable to compensate the employee to the full extent of his loss, this will not inevitably be so. In considering what is reasonable, not only the interests of the employee but also the interests of the employer must be taken into account (see Alert Employment Personnel v Leech). The considerations to be taken into account in determining what part of that loss it would be reasonable to compensate the employee for will clearly depend on the facts of each particular case.'

This court on appeal will apply those guide-lines to the facts and the determination of compensation which it has to make.

(AMALGAMATED BEVERAGES INDUSTRIES (PTY) LTD v JONKER (1993) 14 ILJ 1232 (LAC) at 1256C)

Length of service

'It also fails to take into account in fairness to the appellant, that the period of employment by the appellant was not a very long one. . . .'take into account fairness to the employer.  The period of service may, but will not necessarily, influence fairness to the employer.  What influence it will have will depend on the facts of each case.

( JONKER v AMALGAMATED BEVERAGE INDUSTRIES (1993) 14 ILJ 199 (IC) at 221F)

The provisions on severance pay are contained in section 41 of the BCEA:

(1) For the purposes of this section, 'operational requirements' means requirements based on the economic, technological, structural or similar needs of an employer. 

(2) An employer must pay an employee who is dismissed for reasons based on the employer's operational requirements severance pay equal to at least one week's remuneration for each completed year of continuous service with that employer, calculated in accordance with section 35. 

(3) The Minister may vary the amount of severance pay in terms of subsection (2) by notice in the Gazette. This variation may only be done after consulting NEDLAC and the Public Service Co-ordinating Bargaining Council established under Schedule 1 of the Labour Relations Act, 1995. 

(4) An employee who unreasonably refuses to accept the employer's offer of alternative employment with that employer or any other employer, is not entitled to severance pay in terms of subsection (2). 

(5) The payment of severance pay in compliance with this section does not affect an employee's right to any other amount payable according to law. 

(6) If there is a dispute only about the entitlement to severance pay in terms of this section, the employee may refer the dispute in writing to- 

(a)
a council, if the parties to the dispute fall within the registered scope of that council; or

(b)
the CCMA, if no council has jurisdiction. 

(7) The employee who refers the dispute to the council or the CCMA must satisfy it that a copy of the referral has been served on all the other parties to the dispute. 

(8) The council or the CCMA must attempt to resolve the dispute through conciliation. 

(9) If the dispute remains unresolved, the employee may refer it to arbitration. 

(10) If the Labour Court is adjudicating a dispute about a dismissal based on the employer's operational requirements, the Court may inquire into and determine the amount of any severance pay to which the dismissed employee may be entitled and the Court may make an order directing the employer to pay that amount.

4.21 Judgement 

Within 14 days of the conclusion of the arbitration proceedings-

(a)
the commissioner must issue an arbitration award with brief reasons, signed by that commissioner;

(b)
the Commission must serve a copy of that award on each party to the dispute or the person who represented a party in the arbitration proceedings; and

(c)
the Commission must file the original of that award with the registrar of the Labour Court.

On good cause shown, the director may extend the period within which the arbitration award and the reasons are to be served and filed.

The commissioner may make any appropriate arbitration award in terms of this Act, including, but not limited to, an award-



(a)
that gives effect to any collective agreement;

(b)
that gives effect to the provisions and primary objects of this Act;

(c)  that includes, or is in the form of, a declaratory order. 

(See sect 138).

4.22 Effect of arbitration awards
An arbitration award issued by a commissioner is final and binding and it may be enforced as if it were an order of the Labour Court, unless it is an advisory arbitration award.

If an arbitration award orders a party to pay a sum of money, the amount earns interest from the date of the award at the same rate as the rate prescribed from time to time in respect of a judgement debt in terms of section 2 of the Prescribed Rate of Interest Act, 1975 (Act 55 of 1975), unless the award provides otherwise.

An arbitration award may only be enforced in terms of subsection 143(1) if the director has certified that the arbitration award is an award contemplated in subsection 143(1).

If a party fails to comply with an arbitration award that orders the performance of an act, other than the payment of an amount of money, any other party to the award may enforce it by way of contempt proceedings instituted in the Labour Court.

(See sect 143).

	40. Certification and enforcement of arbitration awards

(1) An application to have an arbitration award certified must be

made on or contain the information in -

(a) LRA Form 7.18 in respect of an award by a

commissioner;

(b) LRA Form 7.18A in respect of an award in arbitration

conducted under the auspices of a bargaining council.

(2) Any arbitration award that has been certified in terms of section

143 of Act that orders the payment of an amount of money, may

be executed:

(a) by using the warrant of execution in the LRA Form 7.18 or

LW Form 7.18A; or

(b) the warrant of execution prescribed in the Rules for the

Conduct of Proceedings in the High Court.

(3) For the purposes of subrule (2) , an arbitration award includes an

award of costs in terms of section 138(10), a taxed bill of costs

in respect of an award of costs and an arbitration fee charged in

terms of section 140(2).
(see CCMA rule 40 promulgated on 1 August 2002 in Government Gazette no 23611 dated 25 July 2002)


4.23 Cost orders

The commissioner

The commissioner may not include an order for costs in the arbitration award unless a party, or the person, who represented that party in the arbitration proceedings, acted in a frivolous or vexatious manner-

(a)
by proceeding with or defending the dispute in the arbitration proceedings; or

(b)  in its conduct during the arbitration proceedings. (See old sect 138(10)).

This provision is only a temporary arrangement pending the NEDLAC’s promulgation of rules that shall govern the issuing of cost orders that are fair. (See section 28 of the amendment LRA). 

After NEDLAC’s  promulgation of the new rules, the commissioner may make an order for the payment of costs according to the requirements of law and fairness in accordance with rules made by the Commission in terms of section 115 (2A) (j) and having regard to-

(a)
any relevant Code of Good Practice issued by NEDLAC in terms of section 203; 



(b)
any relevant guideline issued by the Commission.

(See ammended sect 138(10)).

In the context of pleadings and actions Boshoff J in S v Cooper and others 1977(3) SA475 TPD at 476 D said " the word frivolous in its ordinary and natural meaning notes an application characterised by lack of seriousness as in the case of one which is manifestly insufficient" and further at 476 E "which were obviously unsustainable or manifestly groundless or utterly hopeless and without foundation".

Again in the context of actions Holmes JA in African Farms and Townships v CT Municipality 1963 (2) SA 555 AD at 565D held that "an action is vexatious and an abuse of the process of Court inter alia if it is obviously unsustainable".

It is my view that the words "frivolous or vexatious" in Section 138 (10) should have the same meanings to that in applications and actions because the section deals with behaviour in arbitration proceedings.  A party who therefore proceeds with or defends a dispute which is obviously hopeless or without foundation is acting in a frivolous or vexatious manner.  

The employer party has not advanced any reasons and nor have I found any to show that the proceedings were frivolous or vexatious.  On the contrary it appeared that Maistry was seriously challenging the fairness of his dismissal and questioned whether there was sufficient proof of his guilt.  I must also mention that any order for costs relates to legal costs incurred in engaging the services of a legal practitioner which are capable of being taxed.  No legal practitioner represented the employer party and even if a cost order was awarded no costs could have been taxed in terms of Rule 25 of the Labour Court rules.  No case has therefore been made out for a cost order.

 (Maistry and Telkom S A) 

I now come to the question of costs which have been complicated by the partial success of the appeal. On this aspect we must be guided by what the Appellate Division has said in NUM v Ergo (1991) 12 ILJ 1221 (A) at 1242-3. The general rule of law is that in the absence of special circumstances, costs follow the event.

( AMALGAMATED BEVERAGES INDUSTRIES (PTY) LTD v JONKER (1993) 14 ILJ 1232 (LAC) at 1261E


See also JONKER v AMALGAMATED BEVERAGE INDUSTRIES (1993) 14 ILJ 199 (IC) at 217H, at 218A, ROBECOR v DURANT  (1995) 16 ILJ 1519 (LAC) at 1525J)

4.24 CCMA taxing of bill of costs

	39. Taxation of bills of cost

(1) The basis on which a commissioner may make an order

as to costs in an arbitration, is regulated by section

138(10) of the Act. 
(2) The Director may appoint taxing officers to perform the

functions of a taxing officer in terms of these rules.

(3) The taxing officer must tax any bill of costs for services

rendered in connection with proceedings in the

Commission on Schedule A of the prescribed

Magistrates' Court tariff, in terms of the Magistrates'

Courts Act, No 32 of 1944, unless the parties have

agreed to a different tariff.

(4) At the taxation of any bill of costs, the taxing officer may

call for any book, document, paper or account that, in the

taxing officer's opinion, is necessary to properly

determine any matter arising from the taxation.

(5) Any person requesting a taxation must complete LRA

Form 7.17 and must satisfy the taxing officer -

(a) of that party’s entitlement to be present at the

taxation: and

(b) that the patty liable to pay the bill has received

notice of the date, time and place of the taxation.

(5) Despite subrule (4), notice need not be given to a party -

(a) who failed to appear or to be represented at the

hearing; or

(b) who consented in writing to the taxation taking

place in that party’s absence.

(6) Any decision by a taxing officer is subject to review by the

Labour Court.
(see CCMA rule 39 promulgated on 1 August 2002 in Government Gazette no 23611 dated 25 July 2002)


The Labour Court

The Labour Court may make an order for the payment of costs, according to the requirements of the law and fairness. (See sect 162).

Although the court was not prepared to say that there could never be a case where it would be appropriate to grant a costs order against shop stewards and not against their co-workers because of their specific role in a dispute, the court was of the opinion that great care should be taken not to make such an order unless it is really a proper case because such an order may well have the effect of deterring able and talented workers from making themselves available for election as shop stewards for fear of such orders, and this could leave the workplace without visible leadership of employees  - a situation which presents an employer with difficulties when problems arise in the workplace which it must deal with in conjunction with leaders of workers and it finds that there are no visible leaders of workers that it can deal with in the knowledge that they enjoy the confidence of the workers in the workplace.

(CALLGUARD SECURITY SERVICES (PTY) LTD V TRANSPORT & GENERAL WORKERS UNION & OTHERS (1997) 18 ILJ 380 (LAC) at 281B)

When deciding whether or not to order the payment of costs, the Labour Court may take into account-

(a) whether the matter referred to the Court ought to have been referred to arbitration in terms of this Act and, if so, the extra costs incurred in referring the matter to the Court; and



(b) the conduct of the parties-

(i) in proceeding with or defending the matter before the Court; and




(ii) during the proceedings before the Court.

(3) The Labour Court may order costs against a party to the dispute or against any person who represented that party in those proceedings before the Court.

In terms of Labour Court rule 24 the fees of one advocate and one attorney may be allowed between party and party, unless the court on application authorizes the fees of additional advocates and attorneys.

The fees of any additional advocate authorized in terms of sub-rule (1) must not exceed one half of those of the first advocate, unless the court directs otherwise.

The costs between party and party allowed in terms of a judgment or order of the court, or any agreement between the parties, must be calculated and taxed by the taxing master at the tariff determined by the order or agreement, but if no tariff has been determined, the tariff applicable in the High Court will apply.

 Qualifying fees for expert witnesses may not be recovered as costs between party and party unless otherwise directed by the court during the proceedings.

In terms of Labour Court rule 25(1) the requirements on Taxation entails that the registrar may perform the functions and duties of a taxing master or appoint any person as taxing master who is in the registrar's opinion fit to perform the functions and duties as are assigned to or imposed on a taxing master by these rules, on such terms and for such period as may be determined.

The taxing master is empowered to tax any bill of costs for services actually rendered in connection with proceedings in the court.

At the taxation of any bill of costs, the taxing master may call for any book, document, paper or account that in the taxing master's opinion is necessary to determine properly any matter arising from the taxation.

The taxing master must not proceed to the taxation of any bill of costs unless the taxing master has been satisfied by the party requesting the taxation (if that party is not the party liable to pay the bill) that the party liable to pay the bill has received due notice as to the time and place of the taxation and of that party's entitlement to be present at the taxation.

Despite sub-rule (4), notice need not be given to a party -



(a)
who failed to appear at the hearing either in person or through a representative; or



(b)
who consented in writing to the taxation taking place in that party's absence.

Any decision by a taxing master is subject to the review of the court on application.
4.25 Service and enforcement of orders of Labour Court
Any decision, judgement or order of the Labour Court may be served and executed as if it were a decision, judgement or order of the High Court.

In terms of Labour Court rule 26 service and execution of the court's decisions, judgements or orders must take place in accordance with the procedure for service and execution of decisions, judgements or orders of the High Court of South Africa.

(See section 163)

4.26 Variation and rescission of arbitration awards
In terms of section 144, any commissioner who has issued any arbitration award or ruling, or any other commissioner appointed by the director for that purpose, may on that commissioner's own accord or, on the application of any affected party, vary or rescind an arbitration award or ruling- 

(a)
erroneously sought or erroneously made in the absence of any party affected by that award; 

(b)
in which there is an ambiguity, or an obvious error or omission, but only to the extent of that ambiguity, error or omission; or 

(c)
granted as a result of a mistake common to the parties to the proceedings.

The only limitation to the compensation the court ought to award is the court's duty to be fair to both employer and employee (Alert Employment Personnel (Pty) Ltd v Leech unreported NHN 11/2/2771 (LAC)).  The actual loss, in mass dismissals, may affect the viability of an employer's undertaking: 'The legislature must be presumed to have intended that the powers [the court's Draconian powers] would be exercised reasonably and equitably, and with due regard to the interests not only of the employees but also of employers.' (Consolidated Frame Cotton Corporation Ltd v President of the Industrial Court & others 1986 (3) SA 786 (A) at 799C ((1986) 7 ILJ 489 (A) ).) Whether compensation ought to be limited in fairness to the employer and when it must be limited will depend on the facts of each case.


Alert Employment Personnel (Pty) Ltd v  Leech (unreported NHN 11/2/2771 (LAC)):'In my opinion the appropriate measure of compensation for the respondent in this case would be the amount necessary to compensate her for her patrimonial loss as a result of [her] having been unfairly dismissed.'


McCall J agreed with the article by Professor Landman in Labour Law  Briefs vol 4 no 1 who said that 'the compensation must endeavour to place an applicant in the position he would have been in had the unfair labour practice not been committed'.


The respondent is ordered to pay the costs of the determination on the highest Magistrate's Court scale which costs shall include the qualifying fees of the actuary, Mr C A Scott.





